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STATE O}' NEW YORK

STA"TE TAX COMMISSION

In the Matton of the Petltlon

of

WTTITAM GOTDBERG

For a Redetermination of a Deficiency
on for Refund of Unj.:rconponated. Busiiress
llaxes und.er AnticLo ?3 of the Tax Law
for. the Yean L962
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Ihe taxpayen b.aving filed a petltlon punsuant to Sectlons 722

and 689 of the Tax Larv fon a nedeternlnation of deficienoy deterrnlned.

unden date of Decemben J.J, L955, of Unincorpo::ated Buslness Taxes

l.mposed by AnticLe 23 of the Tax Law fon the Year L962 and a hoanf,ng

havlng been duly heLd and. tho necond having been duly examlned and
I

consld.ered,

llhe State Tax Conmisslon heroby

FINDS:

(1) Tho sole issuo raised at the heaning is whether tho tax-

payer. is exempt frora tho Unincorporated BusLness tax becauso hls

activlt ies as a sales reprosentatlve were carnied on as an employee

and not as an independ.ent contractor ( Iax Law Sec ?O3(f ); ("See' fteg.

20 NycRR 281.3(f)) .  The arnount 'of  sueh def lcLency of  $398.82, wtth

Lntorost, is not in d.ispute.

(e) The taxpayen appears to be a factory reprosentativo for.

furni tune manufacturers .

(l) ffre tarpayer received j.ncorae from sales made fon the

foLlowing manufactunor.s: WoodLand Funniture Co. of Lowell Inc.,

$ff405.34; Atlantic FunnLtune Pr"od.ucts Co.1 Inc", $91a66.97i Deena

Products Co.p $3f65.80; Yonk Plast ic Pnoduets Mfg.  Conp. l  $6t f  .13;
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Fanbor Bnos. Funnitune Mfg. Co., Inc., $t85.85.
(h) Tkre taxpayenrs wife .ppu"oua on beharf of taxpayen but

tho taxpayor, hims,eLf, dld not. appear on testify and such absence Lc

unexplatned,. ttle taxpayenrs wlfo testlfled tbat WoodLand Furnlture

Co. did not havo a shownoom Ln Now Yonk ln direct contnadictlon to

a letten submitted by WoodLand Funnituro Co. and, no explanation,

thenefone, is appanent.

$) Petit lonen pnesented. Ietter"s fnorn WoodLand Funniture Co.,

Attrantic Furnlture Pr:oducts Co.p Inc., and, yonk plastic pnodr.rcts

Mf,g. Corp. ll:ese are dated about two months aften the petltlon

was fiLed and ane completely ldentical in langusgoo ltrey state

as follows: rrl{is duties ln additlon to seLllng Lnc3.uded. the

followlng: 1- Belng at our sbownoom ln New Yonk every Fnlday fon

meetings and. to shon oun LLne to all pnospeetive buyens wbethen

they wene his accorxrts or not. z- Help set up displays at oun

shownooms. 3- Take care of complaints ln his terrLtory. h- Attond

our companyls funnltur.e sholrs in New york and. at oun factoxlfo

5- Wait on all oun customsrs at those shons.tf

(6) Mr, Goldborg ls not nelmbunsod for. e4penses of tnavellng,,

on ententa5.nLng.

(7) The taxpayen has control over which companles he repnesents

and tbe territories be wLshes to covello

Upon the fonegolng flndings and all the evldence presented,

herein, the State Tax Comrnission her.oby

DECTDES:

A. flhe prlman;r Iegal lssue Ln thls caso is ]rhethen any of the

manufactuners netalnLng tbe taxpayer"s services oxenctsed, euch

control oven his activities as to constitute him an employeo

than an independont contnactor.

B. While seL3.ing good.s foir mone than one onterpn5.se d.oes not

nather
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alone subJect bhe taxpayer. to the llnlncorponated BirsLness tax

(Tax Law Sec ?03(f)) lt ls evtaence of canrying on a businoss when

thone is no oxpLanatlon of how each of the enterpnl-sos together

wlth the othens can contnol the activitles of the taxpayen.

C. Evl.denco will be constrRred most stnongly agaLnst the

taryayer whon knowledge of the facts ls unLguely wlthLn hls

capacity and, he does not testtfy (ntchanason on EvLd.ence Sec. 92t

Peti t ion of Robent Gondon, 0etober 20, 1969).

D. !*rt1e lottens from enrployens are sometlmes acceptablo to

the.Coramlsslon :tfrey ano entltled to veny ltttl,e weiglrt wlron thqy

ane obviously dictated by the taxpayen hlmseLf. Fu:rthermore, such

letter.s ane not from persons not connectod. wtth the matters Ln

dispute and so ane of ltttle value Ln pnov5.ng the custon or usege

in a trade.

Eo (Lre taxpayen has ttre burden of pr"oof on all tssues to

sholt hLs status unden the unincorponated business tax; taxpayon hes

not sustainod. the buriton of showl.ng hLs exel.usion therefForro

F. llhe taxpayer" Ls engaged J.n an unlncorponated, buslness.

G. The petitlon fon nedoter-mlnatLon of tbe d.oficlency ls

d.enled, an*d the notice of deficloncy in the amorrnt of $3t8.8e ls

affirmed togethen wtth such inter"est, lf BRX, as may be lawfully

due unden Sec 68[ of the Tax Law.

Dated: AJ.bany, New Yo:rk

March g,  L97A

STA1E IAX COMMISSION
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