
STATE OF IVEW YORK

STAIE TAX COMMISSION

In the l latter of the Petit lon
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W;  C.  G l lman,  R.  G.  Smi th ,  and G.  L .
Augustus,  tndlv lduaLly,  and as co-
pantnens, d/b/u tne firrn name and style
o f ,

W. C. GTLIVIAN AND COMPANY

Fon a Red,eterminat lon of  a Def ic iency
or fon Refund of Unincorporated Business
Taxes fon the yeans 196L, 1962 and 1963
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The taxpayer having ft led a petlt lon pursuant to SectLons 722

and 689 of the Tax Law for a redeterrrlnatlon of deflclencles assented

under date of ApriJ. L3, 1965, ln unincorporated business taxes due

under AnticLe 23 of the Tax Law for the yeans 1951 , 11962 and 1963;
j

and a hearing having been duly heLd befone Nigel G. Wright, Hear"lng

0fficen, and the necord havlng been duly examined. and consldered

Ttre State Tax Cormnission hereby

FINDS:

1. The sol-e issue henein ls whether a partnenshtp whereln somet

but not all, pantners areo l lcensed, pnofesslonal englneers is exempt

fr.om the r:nlncorponated business tax by reason of Seotlon 7O3(c) of

the Tax Law.

2. The assented. def j .c lencies are ln t t re amounts of  $31h2.2A

for 1961, $tt97.66 fon l-962, and $g8h.l [  fo: '1963, al l  amountg wlth

lntenest.  f t  ts conced.ed that the 1962 def ic lency ls ovenstated,

due to an arLthmetical error, Uy $ZOO; and it ls hereby found to be

$ggZ.55  w i th  in tenes t .

3. TLre taxpayer firtn acts as consultants wlth 4espect to publlc

ut iL l t ies.  I t  provldes studies and cost estLmates fon the constnuc-
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tion of transit systems, plpollnes and electnlcal plants,

appna!.sals of pnopenties for punposes of both negul.etion

and glves

of rateg and
I

the feastbi l t ty of  construct l .on.

h. l lne pantnershlp certif lcato states that

ls folrrned fon the p:ractico of englneerlng.

the pantnershlp

' 5. T'wo pantnerE, M!.. Gllhan and Mn. Sml.thr.lrene ll.censed,,

profeeslonal englneens in the State of New Yonk.

6. l l tre thtrd partnen, Mtr. Augustus, nas en accowrtant l lcensed

ln the State of l l l lnols and attorney adnltted to pnactloe ln the

Dlstnict of coLumbla. l{n. Augustus never heLd hlmself out as

elther an aceountant or attorney ln New York State.

? , 'I'n-e lottenhead, of the ffum glves stnply t ts name and

ad.dness and, does not contaln any language descriptlve of ltE

busl.ness nor a ltst of lts pantnens. The telephone llstlng of the

ffum descr.ibes the flrm, as nconsu\tlng englneersn.

8. the fkra never speclfically tdentlfted or speclftcally

held out Mr. Augustus as an engl.neer.

9. It{l . Augustus lras a general partner and uas held out:to the

pubLlc as such. ELs powen to blnd the ffum on all decLslons,

lncluding engineerlng declsLons, lras ln no way llmltod.

. Upon the foregoing findlngs and all thi evLdence ln the case,

lhe State Tax CosrsalssLon hereby

EECIDES:

.A,. A pantnenshlp composed of some liconsed engineers and sone

unllcensed persons cannot legalIy practlce engl.neering ln trew York

State, and a llcensed engineelr oannot legally be a nemben of such a

pantnershtp (Matten of Losi v. Allen 25 AD 2d l$?4). It would be a

contnaventLon of" the pubL1c poltcy of the State to extend the

exemptlon fnonr unincorporated busl.ness tax pr.ovtded f,or pnofossLonals

to an l l lega1 pantnersblp.
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B. To tb,e extent that the aetivLties of taxpayer wero legal,

they did not constitute the practlce of the pnofesslon of engi-

neerlng or of any othen pnofegsion.

C. Ihs doflclencles ane affirmod as stated and cornected tn

panagnaph 2 together with such lnterest, lf atry, as msy be d,ue

pursuant to Sectlon 6811 of the Tax Lau.

)
DATED: Albany, New York

May 25 ,  L97O
STA1S TAX COI'IMISSION


