
STATE OF NEW YORK

STAIE TAX COMMISSTON

fn the Matten of the Petit ion
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BRUNO and EILA BIEDERMAN

fon Redeterrnination of a Deficiency o!3
fon Refund of UnLncor.porated Busini+ss
Taxes under Anticle 23 of the Tax Law
fon the years 1951 and 1952
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Mn. Bnuno Bied.ertnan, and his wife Mns. EIla Blederrnan,

filed claims fon nefund of Unincor-,gorated Bus,lness Tax.as for the

years 195f and 1962.

A forgnal heaning was held ln the offices of the state Tax

conmrissLon in the city of New Yonk on octoben 28, 1969, befone

tawrence A. Nernnan, Hearlng officer. Tho cLalmants appeaned

thnough Jacob rr. simon, 
' 
cPA and the rncome Tax Buneau eras

Fepnesented by Edward. H. Best,  Esq. (Albent J.  Rossi ,  Esq. of

counse l ) .  :

FINDINGS OF FACT

1. llllre clalmants, Bnuno and Ella tsledenaan, filed l{ew Yonk

state rncome Tax nesLdent netunns fon the years 1961 and 1962

but did not fiLe Unl.nconponated BusLness Tax returns.

2. On Manch L[, 1965, a notice of deficiency was Lssued

by the Income Tax Bureau unden flIed nr.unbened Z-6L|+6O73. The

notl.ce contained a statement of tax doflciency or $h:l+.92 ton

the yeap L961, and $25f.[g0 fon the yean 1962, plus statutory

lntenest. ltre Income Tax Buneau contended that the Lncome fnom

the business actlvlt les of Mn. Bnuno Biederman lras subJect to.

the Unlncorponated. Business Tax.
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3. The claimants pald the anounts of the deflcioncies and

ttrnely fi led claLms for. cnedlt on nofund for the yeans 1961

and 1962

h. At the speclflc roqu€st and lns.tnuction of Schmldt and

Koch, an Lmporting fisn Located in West Gennany, Mr. Bl.ederman

would nepont and advlse on the punchase of heavy equlpment fnom

^Ameri.can manufacturens for expont to Eunope. Mr. Bledersnan was

paid, a cornnission by Schrnidt and Koch based. upon the value of

the purchases wlthout any deductions fon income taxes or soclal

secunl.ty.. In addition, Sclmid.t and. Koch, retmbur.sed Mn. Biedeman

fon centain categonles of tnavel expenses i l lhe firm did not,

however', nestnl.ct hi.s movements non dictate the companf.es and

locati-ons that Mr. Bl-ederrnan could visit. Schmid.t and Koch mad.e

the uLtimate decision on equLpmbnt punchases based upon Mn.

Biederrnant s findings.

5, I?re claimants includod. Schedule C, pnofit fnom buslness

or profession, as par"t of tlreln fedenal income tax netunns fon

the yeans 1961 and 1962. Mt3. Biederrnants actlvlt les were descrrlbed

as tf tnaveling foneign sales representatLve. rr l lhe neceipts !.tere

slmlLanLy f. isted as busLness Lncome on the conresponding New Yonk

State Lncome tax netursrrs r

BusLness deductions were clal.med fon expenses such as

accounting servLces, gifts, tnavele stationeny and office expense

(port ion of  r"esid.ence) .

6, TLre evLdence and the testimony of the petit ionerf s

aeeountant have falled to prove that the pninelpals, Schmldt

and Koch, exenclsed. a degree of  dLnect lon and contnol ,  conslstent

wlth an employment nelatlonship, oven the activit ies of Mn. Bl-ed.ertnan.

1 [ t re tes t1monyo f fe red .has fa l ] ' ed toes tab ] .1sh tha tMr .

Biederrnants actlvlt les were exclusively on behaLf of hls pnincipal.st

Schmldt and. Koch.
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7- Mr. Bnuno Biederman was not an employee of the firm

of schrnidt and Kochr &Dd was engaged in an uninconporated buslness

duning the years 196I and Lg6Z.

CISION

A. The net lncome fnom the business act iv i t ies of  Mn.

Bnuno Biederman for" the years 196f and 1962 is subject to tho

Unincorponated Businoss Tax.

B' The c1a.ltt for refund of Bruno and ElLa Bied.erman for

the years 1961 and 1962 are denied.

Dated: Albany, Ners york, rhis ,l+d day of lVl^-*L Lg70.

STATE TAX COMMTSSION


