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DECISION

fn the }4atter of the Petit ion

of

PHILIP & I,EONARD BEM{AN

For a Redeterminat lon of  a Def ic iency
on fon.Refund of  Unlnconporated Business
Taxes under Ar"tic1e 2J of the Tax Law
fon the Fiscal Yeat's ending Februany 28,
1961 and Februany 28, 1965'

T,EMARKS ,

The taxpayers having fi led petlt lons pursuant to Sections 722

and 689 of the Tax Law for a redetenminatlon of a defieiency dated

April 13, 1964, for the fiscal year ending Febr.uar.y 28, 196I, and

a furthen deficiency dated February 26, 1968, for the fiscal yean

ending Februany 2B, 1965, each for uninconporated business taxes

imposed unden Artlcle 23 of the Tax Law and a heanlng havlng boen

duly held before Nigel G. blnlght, Hearing 0fficer, and, the recond

having been duly examined and considored,

The State Tax Commission hereby

FINDS:

1. The sole issue p:resented hereln is whether tho taxpayens

are exempt from the unincorpor"ated business.tax on tho gnounds that

they are engaged in a pnofession within the interest of the statute.

TLre computatlon of tho tax otherwise due ls conceded to bo correct.

l lhe penal ty asserted fon 1955 has not been separateJ-y contested.

2. Tkre d.eficlency fon tho fiscal year ending February 28, Lg6L,

is fon $B?3. l l ,u wtth intenest and fon the f iscal  year errding

February 28, Lg65 is fon $1389.O2 togethen with lnterest and. a 25%

penalty of  $fhZ.26 under Tax taw Sect lon 5S5(a) fon fa i lure to

f i le a return.  The d.ef ic iency for the f iscaL yean ending Febnuan1 28,

1961,  has  been pa id .
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3.  Tkre taxpayents enterpr ise is the invest lgat i .on,  fon

Lnsurance wrdenwnitens, of  f i re losses ln the soft  goods f ie ld.

Ttrey are accred.ited by the loss committee of the New York Boar.d

of Fire UnderwrLters and are on tho appnoved list of probably

every maJor insuranco company in New York City. Ttloy have no

knowledge of any competitons so accredited and approved and. can bo

eoneidered. a unique entenpriso.

h. Fine loss appraisal involves, among othen things, the

examinat ion of  damaged goods at  the scene of  a f i re and the est l - .

nation of inventonies fnom books of account and tax statements.

5.  Fire loss appr.aisaL is not the subJect of  any acad,emlc

courses or degnee programs given in any coLlege on univorsity in

the United States.  Academlc t ra ln ing, even in a vaniety of  sch,ools,

wouLd not alone quallfy an lndividuaL in the appnaisal of ffu"e lossos

of  so f t  goods .

6. I4r. Phtlip Berman has a Bach.elor^ of Laws degree and is a

memben of the Nelr York Bar. At one time, he nas in business with

his fathen as a tailon. Tlren, he was a sales agent for a uoolen

mill. then, he worked for trtr.. David Welnstock, at the time, tbe

onLy accnedi ted f ine loss ad.Juster ln sof t  goods f le ld,  for  two

on three years until lrft.. Woinstock died. Ho was ongaged ln his owlr

busi"nass of f ine loss appraisa} for about ten yeans befone he entered

lnto partnership ln 1956 with his brothen, Loonar.d Borman

7. I"L.. Loonand Berrean has a Bachelor d.egr"ee in Physics t"1

a Masters degnee in Business Adminlstration fnom Columbla UniversLty

with a l la jor  in Stat ist ics and a Minon in Account ing.  He has been

an assistant general manager of ladies lrear, a head buyer of mens

wear for" Montgorlery Wand and rnerchandise managen of mens and boys

wean for Federated Department Storos. IIe has taught menchandlsing
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at the City College of New York and lectuned in flre loss apprraisal

to insunance company personnel.

B. '  Mr.  teonand Berman teet i f led that  a l l  of  h is expor lence,

l-ncludlng his work experlence, has contrlbuted. markedly to hls

prof lc iency in his work.

Upon ttre foregoing findings and aLL the evidence ln the case

the State Tax Commission

DECIDE$:

A. Weither the activity of f ine loss appraisal non the

special ty of  f i re loss appraisal  of  sof t  good.s is a professlon.

{he taxpayers lndividually are not professionals.

B. The penalty irnposed for the fiscal year l965 is affirmed

as not being contestod.

C. Ttro deficiencies as sholrn Ln panagraph two ane affir"mod

togethen with such intenest, if arry, as nay be lawfulIy due pursuant

to Section 68[ of the Tax Law.

Dated: Albany, New Yonk

Irtarch g 19 ?C
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