
STATE OF tttEW YORK
STATE TAX COI'tltISSIoil

u8T
In the !,!atter of the Petitlon

of
ilulius Zucker e Mildred 3

Zucker .
For a Redetermination of a l).effcier"y o'
a Refund ofUnincorporated Business :
Taxes under ArticleCs) ZS of the
Tax law for the (Year(s) 1961,& 1962 l

State of New York
County of Albany

Diane Farrington , belng duly eworn, depoees and says that

she ie an employee of the Departnent of Taxation and Flnancer over 18 years of

aget and that on the 20th day of November , I97O, she served the wlthln

l{otice of Decision (or l}etermlnatlon) by (certlfied) mail upon ilulius and

Mildred. Zucker (representatl.ve of) the petltloner in the wlthln

proceedingl by enclosing a true copy thereof in a seeurely seal.ed postpal.d

w?apper addressed as follops: ilulius & l1ildred Zucker
4LL Seagate Avenue
Brook11m, New York

and by depostting eane enclosed Ln a postpald properly addressed rvlrapper ln a

(post office or official depository) under the excluglve care and cuctody of

the llnited Stateg Poet Offlcc Depar,lncnt wlthln the $tate of lfs York.

That deponent frr{her BayB that the sald addressee ie the (repreecntatlve

of) petltLoner herel.n and that the addrees eet forth on eal.d wrspp€r ls the lact

known address of the (repreeentatl,ve of the) petltloner.

/r7 6
AFFIDAVTT OF MAItIIre
OF }IOTICE OT DECISION
DY (CERTIFIED) HAIT,

Sworn to before ne tbls



STATE OF NEtll YORK
STATE TAX COUHISSION

In the Matter of the Petitlon
:

of

Julius Zucker & Mildred :

Zucker !
For a Redetermination of a t),effciency or
a Refund ofUnincorporated Business :
Taxes under Article(s) ZS of the
Tax Law for the (Year(s) 1961 & 1962 i

State of New York
County of Albany

Diane Farrington ; belng duly sworn, deposes and eays that

shi ts an employee of the Departnent of Taxation and Fl.nancel ov€r 18 years of

agee and that on the 20th day of November , l97O, she served the wtthtn

lfotice of Decislon (or Determinatton) by (certtfied) mall upon ilulius and

Mildred Zucker (representatlve of) the petitl"oner in the wlthin

proceeding, by encloaing a true copy thereof in a seeurely seal.ed postpald

wraPper addressed as follors: Robert O. persky

3826 Cypress Avenue
Brooklyn, New York

and by deposltlng eame errclosed fti a postpald properly addressed wrapper ln a

(post office or offlcial delnsltory) under the exclueive care and custody of

the llnited Stateg ?oet OFflce Depar'lncrrt wtthln the State of l{w York.

That deponent frrther eayo that the sald addressee ie the (repreecntatlve

of) petttl.oner herel.n and that the address set forth on sald rrapper ls the laet

known address of tbe (re;neaentative of the) petitloner.

Sworn to before ne thls

AFTIDAVIT OF MAITII{G
OF NOTICE OF DECISIO}I
BY (CERTIFIED) I{AIL

day of November , L9 70



STATE OF NEW YORK

STATE TAX COMMISSION

DECISION

In the Matter of the Pet i t ion

o f

JULIUS ZUCKER AI$D MILDRED
ZUCKER

for a Redetermination of a Defigiency
or for Refund of Unincorporated lBusiness
Taxes under Art icle 23 of t tre T{x Law
for the Years 1961 and 1962

Pet i t ioners,  Ju l ius Zucke and Mildred Zucker have f i led a

petit ion for a redetermination {f " 
d.eficiency or for refund of

i
unincorporated business taxes ,rt{a"r Art icle 23 of t}re Tax Law

I

for  the years 1961 and L962.  ( r {1e #2-3153852)  A formal  hear ing

was held before Francis  X.  soy l {n,  Hear ing Of f icer ,  on February 20,
i

1970 at  9 :30 A.M.  at  the of f iced of  the State Tax Commiss ion,  80

Centre Street, New York, New vo{r..  Petit ioner, Jul ius Zucker,* app""t-

ed in person. Tlhe Income rax arireau appeared by Edward H. Best,
i

Esq.  (Solomon Sies,  Ese. ,  o f  cor fnsel )  .
I

FINDINGS iOF FACT
;

I .  Pe t i t ioners ,  Ju1 ius  Zr fcker  and Mi ld red  Zucker ,  f i l ed  jo in t

I
New York State income tax residdnt returns for the years 1961 and

L962. ftrey did not f i le any unincorporated business tax returns for

the years 1961 and L962.

2. On May 10, l-965 the Income Tax Bureau issudd a statement

of audit changes against petit ioners imposing unincorporated business

tax upon the income received by petit ioner, Jul ius Zucker, from

his sales activit ies during 1961 and Lg62 upon the ground that his

sales activit ies constituted the carrying on of an unincorporated

business in accordance with the provisions of Art icle 23 of the Tax

Law, and aciordingly issued a notice of deficiency therefor in the

sum o f  $728 .4O.
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3. Petit ioner, Jul ius Zucker represented two unaff i l iated

principals in the sale of sportswear. f lrey were the Peters Sportstrrear

Co., and Carlton Shirt Company, Inc.i  Carlton withheld income and

social security taxes from the compensation paid to him. He on

occasion assisted Carlton in the styl ing and buying of merchandise.

He had no assistants. He maintained a room in his home for the

storage of records and samples.

4.  Peters considered pet i t ioner ,  Ju l ius Zucker ,  to  be an

independent agent and not an employee. It  did not withhold income

and social security taxes from the compensation paid to him. Petit ioner

was not given any leads by either of his principals. Ttre only

restr ict ion on his sales activit ies was a l imitation on the geograph-

ical area in which he could seIl.  He was not reimbursed for any

expenses incurred including expenses for trade shows he conducted.

He did not have to f i le any reports as to his activit ies with his

pr inc ipa ls .  On Schedule .C ' r  o f  h is  1961 and 1-962 federa l  income

tax returns he deducted business expenses for hotels and meals,

customers lunches, Lelephone, exhibit ion fees for trade shows and

the use of his room at trome.

CONCLUSIONS OF LAW

A. T lhat  pet i t ioner ,  Ju l ius Zucker 's  representat ion of  more

than one principal and the maintenance in his home of a room for the

storage of samples and records during the years 196I and 1962 did

not in and of i tself constitute the carrying on of an unincorporated

business in accordance with the intent and meaning of Section 703 (f)

of the Tax Law.

B. Tlhat the income received. by petit ioner, Jul ius Zucker,

from his two principals during the years 1961 and L962 constituted

receipts from his regular business of sel l ing sportswear and not

compensation as an employee exempt from the imposition of unincorp-

orated business tax in accordance with the intent and meaning of

Sec t i on  703 (b )  o f  t he  Tax  Law.
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C.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Ju l ius Zucker ,

during the years 1961 and 1962 constituted the carrying on of an

unincorporated business and ttrat his income derived therefrom was

subject to unincorporated business tax in accordance with the intent

and meaning of Section 703 of the Tax Law.

D. f lrat the petit ion of Jul ius Zucker and tt l i ldred Zucker

for a redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years 1961

and 1962 is denj-ed and the notice of deficiency issued May 10, 1965

against petit ioners, Jul ius Zucker and Mildred Zucker, is

susta ined.

DATED: Albany, New York

iltvX-*r-qpt*.' t 3 1 11 ? O
STATE TAX COM}4ISSION

(,*p*^,*
COMMISSIONER

COMM]SSIONER


