
STATE OF NEh' YORK
STATE TAX COMXISSION

q,5r
In the Matter of the Petition

of

Ben & Shirley Zarernba
:

For a Redetermination of a D,eflcl.ency or
a Refund of Unincorporated Business:
Taxes under Article(5) Zg of the
Tax Law for the (Vear(s) 1961 & tg62 :

ATFIDAVIT OT MAITING
oF lfotrcE 0r DEcISIoll
BY (CERTTPTED) lrall

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and saye that

she is an employee of the Departnent of Taxatlon and Fl,nancel over 18 years of

agel and that on the 29th day of December , 19 ZO, she eerved the wlthln

Notice of Decision (or Determinatlon) by (certifred) malr upon Ben &

Shirley Zaremba (representatlve of) the petitloner ln the wlthln

proceedingl by encloalng a true copy thereof in a securely eealed postpald

wraPPer addressed as rorlows: 
ffiI:-T:r$:il and Marrin

i],} ffi*,i::"$:," York
and by deposlting same enclosed in a postpaLd lroperly addressed wrapper in a

(post office or official deposltory) under the exclusive care and cuctody of

the llnited States Post Office Department withln the State of Nen York.

firat deponent further says that the sald addressee ie the (representatlve

of) petttl.oner herein and that the address set forth on eaid wrapper ls the lact

known address of the (representatl,ve of the) petltl.oner.

Sworn to before rne thls

29g1day of Decembep L97V



STATE OF }IDW YORK
STATE TAX COU}iISSION

In the !,latter of the Petitl.on

of
Ben & Shirley Zarernba :

:
For a Redetermlnation of a Deficiency or
a Refund of Lltnincorporated Business g
Taxes under Artlcle(s) 23 of the
Tax law for the (Year(s) 1961 & 1962 :

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and eays that

she is an employee of the Departnent of Taxatlon and Flnancer over 18 years of

age; and that on the 29Eh day of December r L9 70, she eerved the wlthln

Notice of Decision (or Determination) by (certified) mall upon Ben &

Shirley Zaremba (representatlve of) the petitloner in the wlthln

proceedingl by enclosing a true copy thereof Ln a securely eealed postpald

wrapper addressed asrfollows: Ben & Shirley Zarernba

i:* "Jli:iil, "ftffi York
and by deposlting sane enclosed in a postpaid properly addressed r*rapper in a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post OFflce Departnent withln the State of lls York.

That deponent further saytt that the said addressee ie the (representattve

of) petttl.oner herel.n and that the address set fiorth on sal.d rrrapper tg the lart

known address of the (representatlve of the) petl.tl.oner.

Sworn to before rne this

29thday of Decernber , 19 7A

ATFIDAVIT OP M[ItilC
OF XOTICE OF DECISIOTI
BY (CERTTTED) r{Arr,
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BEN ZAREMBA AND SHIRLEY ZAREMBA

For Redetermination of Deficiency
or for Refund of Unincorporated
Business Taxes under Art icle 23 of
the Tax Law for the Years 1961 and
L962

DECISION

Petit ioners, Ben Zaremba and Shir ley Zaremba, have f i led a

petit ion for redetermination of deficiency or for refund of

unincorporated business taxes under Art icle 23 of the Tax Law

for the Years 1961 and 1962. (Fi le #2-3681455). A formal hear-

ing was heLd before Alfred Rubenstein, Hearing Off icer, oo

November 2,  L966 at  11:00 A.M.  at  the of f ices of  the State Tax

Commission, 80 Centre Street, New York, New York. Band, Rosenbaum,

and Martin by Lawrence Martin, C.P.A. appeared for petit ioners.

FINDINGS OF FACT

1. petit ioners, Ben Zaremba and Shir ley Zaremba, f i led joint

New york State income tax resident returns for the years 1961 and

Lg62. He did not f i le any unincorporated business tax returns for

the years 1961 and 1962.

2. On i luly 12, 1965 the Income Tax Bureau issued a statement

of audit changes against petit ioners, Ben Zaremba and Shir ley

Zaremba, imposing unincorporated business tax upon the income re-

ceived by petit ioner, Ben Zaremba, from his activit ies as a

salesman during the years 1961 and 1962 upon the ground that his

activit ies constituted the carrying on of an unincorporated business

in accordance with the provisions of Art icLe 23 of the Tax Law and

accordingly issued a notice of deficiency therefor in the sum of

$681 .44 .
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3. fhat petit ioner, Ben Zaremba, was a leather goods salesman '

I

during the years 1961 and 1962. During those years he represented

three unaff i l iated f irms in the sale of leather goods. The items

sold by him for each firm were non-competitive. He maintains a

room in his home for the storage of records and samples.

4. lfhat during the years 196I and 1962 t]re f irms for wtrom

petit ioner, Ben Zaremba, sold leather goods did not withhold federal

and New York State income taxes or social security taxes from tlre 1

commissions paid to him and he was not reimbursed for his

expenses on "schedule C" of his federal income tax returns. IIe

deducted business expenses in connection with his sales activit ies.

1ltrey did not pay workman's compensation for him. He did not have

a written emplolzment agreement. Ttre firms for whom Ben Zaremba

sold leather goods did not exercise any control or supervision

over his sales activities or techniques or to the time devoted

to  sa les .

CONCLUSION OF LAW

A. Ttrat the income received by petitioner, Ben Zaremba, from

the firms he represented during the years 1961 and 1962 constituted

income from his regular business of sel l ing leather goods and was

not compensation as an employee exempt from imposition of

unincorporated business tax in accordance with the meaning and

intent of Section 7O3 (b) of the Tax Law.

B. l f trat the aforesaid activit ies of petit ioner, Ben Zaremba,

during the years L96L and 1962 constituted the carryLng on of an

unincorporated. business and tris income d.erived therefrom was subject

to unincorporated business tax in accordance with the meaning and

intent of Section 703 of the Tax Law.
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C. lltrat the petition of Ben

accordingly denied and the notice

1965 against  them is  susta ined.

DATED: A],BANY, NEW YORK

WcP..'a"'- 23/ '/E /

Zaremba and ShirleY Zarernba is

of def iciency issued iIuLY 12,

STATE TA)( COMMISSION

{

COMMISSIONER

COMMISSIONER


