
STATE OF NRW YOHK

STATE TAX COI.,IMISSION

In the l latten of the petit ion

o f

W.  C.  G i lman,  R.  G.  Sml th ,  and G.  L .
Augustus, fndivi-iifia1lv, 

-aira 
as co-

partners, a/a/u the firrn name and style
of

W. C. GILMAN AND COI4PANT

Fon a Red.eterrnination of a Deficiency
or for. Refund of Unlncorporated Business
faxes for the yeans 19611 L96Z and 1963

a

a
a

a
a

a

3 DECISION

a

but

fnom

the

Thg taxpayen having fi led a petlt ion punsuant to Sectlons 722

and 689 of the Tax Law fon a nedetertninatlon of deficlencies assented

unden date of  Apr i l  L3,  L965, in unincorporated business taxes due

und.er Anticle 23 of the tax Law ron the yeans 1961 , Lg6z and 1953;
j

and a heaning having been duly held befone Nigel G. Wnight, Heanlng

Officen, and the record having been duly exarnined and considered

the State Tax Corurrlssion her"eby

FINDS:

1. The sole issue herein is whether a partnenshi.p wherein sorne,

not al l ,  par" tners are l icensed, pr"ofesslonaL engineers is exempt

the r :n incorporated business tax by reasgn of  seet ion ?03(c) of

Tax Law.

2. TLre asserted def ic iencies are ln the anounts or $3rhz.zo

for L961, $tt97.56 for 1962, and $r8t*.J[ fon 1963, alr  amounts with

Lntenest.  f t  is  conced.ed that the L96Z def ic iency ls overstated,

due to an ar i thmet lcal  error,  uy $zoo; and i t  is  hereby found to be

$ggZ.66  w i th  in tenes t .

3" Ttre taxpayer f i r tn acts as consul tants wi th gespect to publ ic

u tL l l t ies .  I t  pnov ldes  s tud ies  and cos t  es t lmates  fon  the  cons t r t rc -
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t lon of  t ransi t  systems, plpel lnes and electr ical  p lants,  and glves

appnaisa}s of pnopentlos for punposes of both regulatlon of natos and

the feaslbt l t ty of  construct ion.

h. 
' 

l tre pantnershi.p certlf icate states that the pantnershlp

ls for.med, fon the practlco of engLnoerl.ng.

' 5. Two pantners, Mn, GLlman and Mn. Smithr.!.rere l iconsed,

professlonaL engLneers ln the State of New Yonk.

6. Iltre thtnd pantnen, l,In. Augustus, was an accountant .licensed

ln the State of l l l lnois and attorne5r adnrltted to pnactlce ln the

Dlstnlct of ColumbLa. Mr. Augustus never held hlmself out as

elther an accountant on attorney Ln New Yonk State.

7. Ttre lettenhead. of the finm glves slmply lts name and.'

addness and d,oes not contain any language descniptive of lts

business nor a l ist of Lts partnens. Tbo teLephone Llstlng of tbe

flnrn descnlbes the firm as frconsul,tlng enginoersn.

8. The firrn nevor speciflcally tdontlfted. on speciflcally

beLd out Mr. Augustus as an engl.nsopo

9. Mr, Augustus was a goneral partner and. was heLd out to the

publlc as guch. Eis power to blnd the firnr on all declslonst

lncluding engineering d.ecisJ.ons, lras Ln no way llruited.

Upon the foregoing flndings and aLl the evidence in the chse,

Ilre Stete Tax Commission hereblr

IECIDES:

A. A partnership composed of some lLcenged engLneers and some

unllcensed persons cannot Iegally practlce 
.eng!.neering 

Ln New Yonk

State, and a l lcensed englneer cannot legally be a memben of such a

partnership (Matten of Losi v. Allen 25 ADzd h7l+). It would, be a

contnavention of the publlc policy of the State to extend the

exemptlon from rrnincorporated busLness tax pnovtded f-or pnofessLonals

to an l l legal partnenship.
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B. To the extent that tho actlvlt les of taxpayer'wero legal,

tbey dld 'not  const l tute the pract lce of  tho professLon of  engl-

neering or of any othor profegsion.

C. The deficiencles ane affLnmed as stated and connected ln

paragr"aph 2 togothor with such inter.est, lf atry, as may be due

punsuant to Section 58[ of tho Tax Law.

DATED: Albany, New yonk
UIay 25, L97O

STA1E TAX COI'{MISSION


