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STATE OP T{Eti' YORK
STATE TAX COMXISSION

In the }latter of the Petitlon
:

of
MICIIAEL A. SCHIfARTZ :

:
for a Redeterminatlon of a D,eflciency or
a Refund of$nincorponated. BusLness l
Taxes under Artiele(s) Zj of the
Tax taw for the (year(s) fgOO and 1961:

t6 10
l l

AFFIDAVIT OT MAIIIIIG
OF IIOTICE OF DECISIOX
BY (CERTTFTED) I{AIL

State of New York
County of Albany

Joyce s. van Patten , being duly sworn, depoees and cays that

she is an employee of the Ilepartnent of Taxation and Finance, over 18 years of

agel and that on the 9th day of July r 19 ZO r she served the wlthln

ilotice of Decision (or Deterrninatton) by (eertlfied) mall upon Philtp

Kaplan & Co., CPAts (representatLve of) the petitioner in the wl.thin

proceedingl by encloslng a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Philip Kaplan & Co.1 CPAI8

133.H";ll*,'$3i"1""o LL53o
and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the United States Post Office Department withln the State of llew York.

firat deponent firr{her saytt that the satd adilressee ie the (represeffiatlve

of) petttioner herein and that the address set forth on sald wrapper is the lact

known address of the (representatl.ve of the) petltloner.

Sworn to before ne this

r;):" '  l?0.
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STA1E OF IIEI{ YORK
StaTE TAX CO}0{$SI0N

In thc Matter of the Petition 
r

of
:

MICIIAEL A. SCIIWANTZ
!

For a Redetemlnatlon of a lleflciency or
a Reftnd of Uninconporated Business s
Taxes under Arttele(5) Zl of the
Tax law for the (Year(s) 1960 and t96ti

ATFII}AVIT OT l|[ILIilc
OF ilOIICE OF DECISIOX
BY (CERTTTTED) t|rn

$tate of Nenr York
Gounty of Albany

Joyce S. Van Patten r befug duly ewornr depoaee and reye that

she ls an enPLoyee of the llepartnent of Taxatlon and Fi.nanccl ovcr 18 yerra of

ager and that on the 93p day of July , L9 7O1 she acnrrcd the nlthla

lfotice of Decislon (or Determl.natton) by (ccrttfted) latl upon MLcheel A.

Schwantz (repreeentatl.ve of) the petltloner ln thc rlthtn

proceedtngl by encloeLng a trtre copy thcreof Ln a seeurely aealed poatpatd

wraPper addreased as follofs! Mn. MichaeL A. Schwantz
65 East 76tn stneet
New Yonkr New Yonk 10021

and by deporttlng eane errclosed in a poetpal.d paroperly addreeced rrapper ln a

(post office or offlclaL deposltory) under the excluslve care and curtedy of

the tlnlted $tatec Pogt Offlce Eelnrtaerrt wlthln the $tate of lfcr York.

Ttrat depoaent frrther Brys that the sald addressee ls the (repreeentatlve

of) petttXoner here!.n aud that the addrceg eet f,orth on eald *rappcr 1r the lart

known addreae of the (repreeentatlvc of thc) petltloner.

Sworn to before ne thls

of



STATE OF NEW YORK

STATE TA)( COI$fiSSION

In the Matter of the Petitlon

of

!{ICff.AEL A. SCHTfARIZ

fon Redetermlnation of Deficiency
on fon Refund of Uninoorporated
Businees faxes under Artlcle 23
of the Tax Law fon the yeans 1960
erld 1951

DECISION

Michael A. Schwartz petlt ioned for a ncdeterminatlon of a l

de f1c iencyo l3 fo rne fundo fun l .nconpor ra tedbus1ncss taxcs r r r rdc r r

Article 23 of the Tax Law f on the yoars 1960 and 1,961. A fomal

hearlng was held before Solomon Slesl Heaning Offlcer, at the

offLces of the State Tax CommLsslonr 80 Centne Stneetr l{ew Yonk, 
i' 

i-

New Yorkr on June l-7, 1966. fhe petitlonen appeaned and testlflcd

arcd wes repnosented by SeSmnoun Grosse CPA of Phlllp Kaplln & Co.r

CPAI  s .

FII{DINGS OF FACT

l. [he lssuo involved ls whether or not the business aetlvl-

ties of the taxpayenr Be a llfe lnsurance bnokcnr constLtute thc

canrying on of an unLnconponatcd buslncss and whcther the lncm6

necelved fnom the Lcon Rosenblatt, Inc. of $t5r000.00 in 1960 and

$r8rOOO.O0 ln 196I, reportcd as cmpcnsetlon fon personal lncmc

tax punposes ls, l ikewlee, to be consldened as busLncss Lncmc

subJcct to unlnconporated. buslncss taxes Ln accondancc wtth Scctlon

7O3 of the Tax LBw.

2. Mlchael A. & Mr.r.rieL schwantz flLed Joint l{ew York StetQ ,.

Income Tax Resident Retunns for ttre years 1960 and 196I. Attechcd

to sald netunns werc wlthholdlng tax statemcnts lndlcattng that

apon t lono f thenepor ted l .ncomenep! to8on tedw4pcsr reoe1vcdby

Mlchael A. Schwartz fnom Leon Roscnblatt, Inc. llo unlnooryoratcd
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busLness tax:returns rene ft led by lttchael A. scbwantz fon the

afonementloned ygers,

3. On Febnuany 8, Lg6S, a statement of audlt changes and a

notlce of d,eficl.ency were lssued by the Depantment of Taxatlon

and Finance nnden flle numbened l-3Wlt6 for the yeans 1960

and 196I ln the amorrnt of $t8e6.6t . fire deficLeney ras based on

the finding that the business activlt les of tbe petit loner,congtl-

tuted the cannyLng on of an untnconporated busLness so as to

subJect hls total Lncome fon sal.d years to tbe unLnconporated

business tax.

l+. Drning the yeane 1960 and L95I, tbe taxpayen was actl.vely

engaged. in the sale of genenal insurance wlth Leon Rosenblatt, Inc.

and., tn addltS.on, was an agent of Connectl.cut Dtutual, Ltfe

Insurance Co. and the MesEachusetts tlfe Insurance Co,, fon tbe

sale of ltfe Lnsunance on a eonurLssLon basls. Taxpayen dld not

use the offLces of eithen of these two lnsurance companles. In

add.ltlon to the taxpayen, thene flere three othen Lndlvlduals

connected wlth Leon Rosenblatt, fnc. who also sol,d l lfe lasurpance

fon Connectlcut Mutual on a comal.sslon basl.s. AIl thc coumlsal.ona

of these four indlviduals wene deposlted in a separate bank account.

At the end. of the yean these monles were dlvld.ed,, end each lndlvldual,

Llsted hls shane es comlssions on hLs tax netunn. Taxpayente

cormnissions amounted. to $fer888.35 tn t96O ana $15,872.25 ln 1961.

Tbe conponatlon (Leon Rosenb}att, Inc.) neven received these

comnisslons nor lncluded the same as lncone on thelr books. Thc

method of neporting the csmtLsslons reoelved fon punposes of

Anticle 22 cLeanly lndleates thet he was not consldened an emp}oyeeo

All hls actlvitLes wene cannied on fnon one offLce Ln Leon Roeenblatt,

Inc .

5. Thene nere no wnLtten contnacts submitted ln evldenee

between the Lnsunanee companies and the taxpayer on betreen thc

taxpayer and teon Rosenblatt, Inc. concer.nlng the dtvisl.on and



extent of tlme invoLved Ln

bhe co4goratlon.

6. [axpaycr was

cxpenses Lncurr.ed only

3

the saLe of Lnsunancc and dutLcs for

neLmbu:rsed by lreon RosenbJ.att, fnc. fon

fon local tnavel end not for out-of_town

werc withheLd from tax-

and soclal sccunlty taxcs

tn lps ,

7. State and FedenaL lncome Taxes
paycrts income by Leon Rosenblatt, fnc.

nere patd by the Leon Rosenblatt, fnc.

B' Taxpayenrs actlvltles as a salesman of gener.al lnsuranoc
and as a sareaman of 1rfe r.nsunance arc the s&me

9' Taxpayonts ttme and effont on all hls actlvlt les are so
lntermingled that dlvlsr.on,,theneof r.s lmpossibr.e. :

'  . ,  . 1 .  . , , _l0' Taxpayen fatled to substantiate that the income receLved
fnom the corporatlon neponted as salanLes was aotuarly conpenset!.on
fon servloes rendered excrusively to Leon Rosenbratt, rnc. rlre
taxpayen was the secnetany, lneasunen end Dlrecton of thls corpopa-
tlon fon the yeans I'n question lndlcatlng that he was not subJect
to any supenvision over hls tl.mo and offont used fon the cor:lpon&-
tion as would any regular" employee.

DECISION

A' The business activLtleg of the petltlonen dunlng the yeans
1950 and L96l constLtute the cannyLng onr of an unLncorlporatcd

tax.

Rosenblatt, fnc. of

businoss as an lndependent agent, and the incorro denlved thcncfrm
ls subJect to the uninconponated buslness

B. The income neceived fnom the Leon

$15rO0o.oo ln 1g50 ana $t8roo0.oo in r.g61 were so lntemrlngled
and connected,

to constitute

wtth his act lv l t ies as

uninconporated busl.nes g

an independent agent so es

lncome.



.h-

C. Ihe notice of deflclency ls sustained and the pctlt ion

1s doni.ed.

DATED: Albany, New yonk

July f, I97O

STATE IAX COUUISSION
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STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I } I C  P R E g I O E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

cc- Law Buneau

G"i'2W
Heaning Officen
I,AWRENCE A. NEfn{AN

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, RoO,{214A

STATE CAIIPUs
ALBAI{Y, N. Y. T2226

AREA COOE 518

457-2635, 6,  7

DATED:

July 9, L97O

Mr. Michael- A. Schrantz
65 East 76t.]n Street
New York, New York 10021

RE: DECISION

Dean Sin:

Please take notice of the declslon of the
Statc Tax Counnisslon enclosed henewlth.

Please take funthen notice that punsuent to
Section 690 of the Tax Law any pnoceeding ln count to
neview an advense declslon must be corunenced wlttrln
foun monttrs af tcn ttre date of this notlce.

Any inquinles concertring the conputatlon of
tax due or refirnd allowed ln accondance wi.th thls
declsion on conccrnlng any othen matten relatl.ng theneto
may bo addressed to the nndenslgned. These wll l be ne-
fenned to the pnopen party for repl-y.

3lATt TAr Cor.ratlttor

HEAill.e UttT

EOTARO ROOK

SECtETAiY TO
c0MlrttSloi

ADOiE!9 YOU| iEPtY tO

Eeaning Offlcen

AD-r.  r t  (2/7o)
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STATE OF NEIlf YORK

STATE TA)( COMMISSION

In the Matter of the Petlt lon

of

I.{fCHAEL A, SCHVilARl%

fon Redetermination of Deficlency
on for Refund of Uninconporated
Business Taxes rrnder Artlcle 23
of tho Tax Law f,or the years 1960
end 1961

DECISION

MLchael A. Schwartz petit ioned fon a nedetenninetlon of a

deflcieney or for refund of uninconponatod bualness taxes unden

AnticLe 23 of the Tax Law fon the years 196O and, 1961. A formral

hearing was hoLd befone Solomon Sies, Hearing Offlcer, Bt ttre

offices of the State Tax Cormlisslon, 80 Centne Street, New york,

l{ew Yonkr ott Jnne 3.f, L966. fhe petittoner appeared and testlfied

and was nepresented by Se;moun Gross, CPA of Phlltp Kaplin & Co.,

CPAt  s .

FINDINGg OF FACT

1. Ttre issue involved, is whether on not the buslness actlvi-

tles of the taxpayenr &s a life insunance bnoker, conetltute the

canrying on of an nninconponated buslness and. whether the lncome'

necelved fnom the Leon Rosenblatt, Inc. of $I5TOOO.OO ln 196O and

$l8rOOO.OO in 1961, neported as compensation for personal lncome

tax punposes ls, l ikewlse, to be considered as business income

subJect to uninconponated business taxes in accordance wlth Sectlon

7O3 of the Tax Law. '

2. l l lchao1 A. & Muriel Schwartz fi led Jolnt New York Siate

fncome Tax Resj-dent Rqturns fon the years 1960 and 1961. Attached

to sald returns were withholdlng tax statements lndicating that

a portlon of the neported lncome nopr.esented w4fes necelved by

Michael A, Schwantz from Leon BosenbLatt, Inc. No unlncorporsted

!"- |
i;
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businoss tax neturns wer€ ftled by Mtchael A. Schwartz fon the

afonementioned yoars.

3. 0n Febnuany 8, Lg65, a statement of audlt changes and a

notlce of defLclency w€r€ Lssued by the Dopartrnent of Taxatlon

and Finanqe rrnden flLe nunrbened l-3rf]7L| tor the yeans 1960

and 1961 ln the amorrnt of $L826.61 . The deflciency lras based on

the ftndlng that tho business actlvlt les of the petit lonen constl-

tuted the earnying on of an unlneorporated bus!.ness so es to

subJect hls total Lncome fon saLd. years to the unlnconporated

business tax.

h. Dunlng the yeers 1950 and 1961, the taxpayen was actl.vely

engaged, ln the sale of genenal insurance wl.th Leon Rosenblatt, fnc.

and, ln addttion, nas an agent of Cormecticut Mutual. Llfe

Insunance Co. and the Messachusetts Life fnsunance Co., for the

sale of llfe Lnsurance on a conurrLsslon basl.s. Taxpayen dld not

use the offlces of etthen of these two Lnsu:lance companles. In

addltlon to. the taxpayer, thene.were three othen lncllvlduals

connected wtth Leon Rosenblatt, fnc. who aLso sold l lfe lnsunance

fon Cormectlcut Mutua} on a conurlsslon basls. All tbe conmlsslons

of these four indivlduals wene deposlted tn a sepanate bank account.

At the end, of tlre yean these monles lirere dlvlded, and each lndlvldual

l lstad hls shane as connissLons on hLs tax neturn. Taxpayents

corrrl.ssions emounted. to $12,888.35 Ln 1950 ana $15,872.25 tn 1961.

ftre corponation (Leon Rosenblatt, Inc.) never recelved these

comrnissions norr lncluded the seme as Lncome on theh books. !h6
. :

nethod 'o fnepon t1ng thecor run l . ss1onsrece ived ' fonpurposeso f

Antlcle 22 clearly lndlcates that he was not consldered an employeeo

All hls actlvLtles were canrled on from one office Ln Leon Rosenblatt,

fnc .

5. ftrere w€lre no wnLtten contnacts submLtted ln evldence

between the lnsurance companles end, the taxpayer or between tbe

taxpayen and Leon Rosenblatt, Inc. concennlng the divlslon and
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extent of ttrne lnvolved ln the sal-e of lnsunance and dutleg for
the conporation.

6. Taxpayer was reimbunsed by Loon Rosenbratt, rnc. fon
expenses Lncurned only for loca1 tnavel and, not for out-of-town
tn lps .

7 ' State and Federal fncome Taxes hrere withheLd fnom tax-
payents Lncome by Leon Rosenblatt, Inc. and. socLal securJ.ty taxcs
were paid by the Leon Rosenblatt, fnc.

8' Taxpayerrs activit l.es as a salesnan of genenal lnsu:pance
and as e sarerman of r.rfe insuranco ane the senl€ o

9' Taxpayenrs time and effort on aLl his actlvlt les are so
lntenningled that d.ivision thereof ls r.mpossible.

10' Taxpayen failed to substantiate that the income necelved
from the corporatLon neported as saranies was actually compensatlon
fon senvLces nendened exclusively to Leon Rosenblatt, rnc. !!re
ta:cpayer stas the secnetary, Tneasunen and DL:rector of thts coryora-
tlon fon the years in question lndlcating that he was not subJect
to any supenvision oven hls time and effont used fon tlre eor?olra-
tlon as would any regulan employee.

DECTSTON

A' lrhe business activit ies of the petlt lonen durlng the years
1950 and 1961 constitute the canrying or, of an unineorponated.
buElness as an Lndependent agent, and the income derived, thenefnon
ls subJect to the uninconponated, business taxr

B. lrre Lncome r:eceivod, from the Leon Rosenblatt, rnc. of
$15r0oo.oo in 196o ana $tg,ooo.oo in 1951 were so lnterrningled
and connected with his pctivit ies as an rndependent agent so as
to constitute unincorpo:rated business Lncornre.

r l
r !
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C. The not lce of  dof lc iency

1s denied.

ls sustained and tho pet l t lon

DATED: Albany, Now york

July J, 1970

STATE rIJ( COMIT{ISSIOII

I

iln^ga lC**


