
STATE OF NEh' YORK
STATE TAX COI'II.IISSION

flo
In the l,latter of the Petltlon

:
of

Erich & Kaete Scheibe

:
For a Redetermination of a D,eflel.encv or
a Refund of Unincorporated Busiiresg
Taxes under Article(s) 23 of the
Tax Law for the (vear(s) 1961 & 1962 !

State of New York
County of Albany

Martha Funaro r belng duly sworrr, depoees and says that

she is an employee of the llepartnent of Taxation and Flnance, over 18 years of

agel and that on the 2ggh day of Decernber ,19 7Ot she eerved the rlthln

lfotice of Decislon (or Determination) by (certtfred) malr upon Erich &

Kaete Scheibe (representatlve of) the petltloner in the wlthin

proceedingl by encloelng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Joseph Solomon
386 Park Avenue South
New York, Nena/ York

and by depostting sane enclosed in a postpald properly addressed nnapper ln a

(post office or offlcial deposltory) under the exelusive care and euctody of

the llnited States Pogt Office Drepartment withln the State of lfs York.

, 
*"4 deponent firrther says that the sald addressee ie the (represeutatlve

of) petttf.oner herein and that the addrees set forth on saLd wrapper ls the lact

known address of the (representatl,ve of the) petltl.oner.

Sworn to before ne this

29thday of December , 1970.

ATFIDAVIT OF }IAIIIIre
oF xotrcE or DEcrsrolf
BY (CmrrFrED) r{aIL

8t14
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STATE OF NEtr' YORK
STATE TAX COI'I}IISSION

In the Matter of the Petitj.on

of

Erich & Kaete Scheibe

:
For a Redetermination of a lleflciency or
a Refund of Unincorporated Business
Taxes under Article(s) ZZ of the
Tax Law for the (Vear(s) l96t & Lg62 !

AFFIDAVIT OF MAIIING
OF TOrICE OF DECISION
BY (CERTTFTED) I{AIL

State of New York
County of Albany

Martlta Funaro , being duly swornl depooes and says that

she is an employee of the llepartment of Taxatlon and Flnancer over 18 years of

ager and that on the 2gthday of December ,1970 , she served the wlthln

lfotlce of Decieion (or Determinatton) by (certlfied) maLl upon Erich & Kaete

Scheibe (representative of) the petltloner ln the wlthln

proceedlngl by enclosing a true copy thereof in a securely sealed poatpald

wrapper addressed as follows: Erich & Kaete Scheibe
690 Port Washington Avenue
New York, Nerar York 10040

and by deposltlng same enclosed in a postpald properly addressed rrapper Ln a

(post office or offielal depository) under the exclusive care and cuctody of

the tlnited States Post Office Department withln the State of Ner York.

Ttrat deponent further says that the sald addressee ie the (represeutative

of) petttLoner hereln and that the address set forth on eaid rrapper lg the Laet

known address of the (representatlve of the) petltloner.

Sworn to before me thls

2gg1. day of December r I97&
1 I



STAT; OF

STATi TA,

idE'''J YORK

{ COi'tlu'!ISSIOi\i

i n  the  l ' , {a t te r  o f  t } re  Pet i t ion  o f

ERIChi Al{D KAETE SCHEIBi

fo r  a  i i ede te rmina t ion  o f  a  De f i c iency
o f  Un incorpora ted  Bus ine iss  Taxes  under
ArL , ic le  23  o f  the  Tax  Law fo . r  t t re  years
l-961" and L962

DECISION

ur ic t r  and Kaete  Sc t re ibe  pe t i t ioned fo r  a  : :edeterminat ion  o f  a

de f i c iency  o f  Un incorpora ted  Bus iness  Taxes  un< le r  Ar t i c le  23  o f  the

Tax Law fo r  the  years  t96 l  anc l  1962.  A  fo rmal  hear ing  was he ld  in

the  o f f i ces  o f  the  S ta te  Tax  Commiss ion ,  80  Cent re  S t ree t ,  New 'York ,

i \ .  Y .

Joseph  So lomon,  C . f ) .A . ,  rep resen ted  the  taxpayers  and  the  Income

Tax  Bureau  was  represen ted  by  Edward  H.  Bes t ,  ESq. ,  A lber t  J .  Ross i t

Esq . ,  o f  Counse I .

FINDINGS OF FACT

1.  The  pe t i t i oners  Er i ch  ancJ  Kae te  Sche ibe ,  d ic l  no t  f i t e  Un incopora ted

Bus iness  Tax  re tu rns  fo r  the  years  I95 l  and L962- .

2 .  On  Ju ly  11 ,  L966 ,  a  no t i ce  o f  cJe f i c iency  was  i ssued  by  the : Income

Tax Bureau under f i le number 2-3844042 for the years 1961 and 1962.

The  c le f i c iency  was  based  on  a  de te rmina t ion  tha t  E r i ch  Sche ibers

ac t i v i t i es  as  a  sa les  represen ta t i ve  cons t i tu ted  the  camy ing  on  o f

an  un incorpora tec l  bus iness  and the  income der ived  f rom th is  source

was  sub jec t  to  the  Un incorpora ted  Bus iness  Tax .

3 .  The  pe t i t i on ,  t ime ly  f i l ed ,  s ta tes  tha t  the  taxpayer r  ?o  lnd i -

v idua l ,  i s  a  sa les  represen ta t i ve  fo r  severa l  f i rms  and  does  no t  ma inq .

ta in  an  o f f i ce ,  does  no t  empLoy  any  ass is tan ts  and  does  no t  o therw ise

regu la r l y  ca r ry  on  a  bus iness  and  re l ies  on  the  Tax  Law prov is ion

tha t  a  sa lesman sha l l  no t  be  deemed engaged in  an  un j -ncorpora tEd

bus iness  so le ly  by  reason  o f  se l l i ng  merchand ise  fo r  more  than  one

en te rp r iu " .  (5203  ( r )  Tax  Law) .

*''
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4. Petit ioner, Erich Scheibe was a salesman on a commission basis,

representing four f irms in 1961 and three f irms in 7962, from his

home.

5. Petit ioner's commissions were not sub' ject to withholding tax

and ttrere was no deduction for unemployment insurance. There was

no Social Security deduction. Pet. i t ioner deducted his expenses

from his  receipts .

6. Petit ioner did not maintain an off ice or showrooms and he had

no employees.  Pet i t ioner 's  t rours were not  def in i te ly  establ ished.

Wtrether petit ioner's vacations or t ime off required the consent of

the company was not shor,rrn, but only ttrat he was on a commission

basis. Petit ioner fai led to show whettrer his contract with the

companies was verbal or writ ten and what controls, i f  al l l r  were

imposed by the various f irms.

DECISION

A. With respect to an unincorporated business, the issue of em-

ployer-employee relationship is a question of control in the abSence

of which there can be no finding of employment. A salesman is rlot

an employee where he is not subject to direction and control as to

his activit ies and the manner in which he is to make sales by t l1e

concerns whose products  he se l ls .

B. Fetit ioner' s case fai ls to show that he is under the direction

and contro l  o f  the f i rms whose products  he se l ls .  Pet i t ioner 's

case fails to show any error in the Income fax Bureau' s determina-

t ion that petit ioner is operating an unincorporated business under

the Tax Law and that his income is subject to Unincorporated Business

Tax.

C.  Pet . i t ioner 's  bus iness income as a sa lesman is  subject  to

Unincorporated Business Tax.

D. Ttre deficiencies for 1961 and ]-962 determined under f i le nunber

2-3A44042 are correct and are sustained.



E. Pursuant to Section 684 of

to the total amount due until

DATED: Albany, New York

3 -

the Tax Law, interest shall be added

the date of payment.

STATE TA)( COMMISSION

COMMISSIONER

T\t\^jm Y^r,^,J
COMMISSIONER
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