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STATE OF NEW YORK ' V| E -

STATE TAX COMMISSION
/970

In the Matter of the Petition

of
Erich & Kaete Scheibe ) g;l?‘%‘]’:gg g; gﬁg’g&
H BY (CERTIPIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Unincorporated Businessg
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1961 & 1962,

State of New York
County of Albany

Martha Funaro s being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 29tn day of December sy 19 70, she served the within
Notice of Decision (or Determination) by (certified) mail upon Erich &

Kaete Scheibe (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Joseph Solomon

386 Park Avenue South
New York, New York

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this M
29thday of December , 1970. VA W
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STATE OF NEW YORK ’ .
STATE TAX COMMISSION

In the Matter of the Petition

of
. . H AFFIDAVIT OF MAILING
Erich & Kaete Scheibe OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Article(s) 23 of the
Tax Law for the (Year(s)1961 & 1962

State of New York
County of Albany

Martha Funaro s being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 29th day of December s 1970 , she served the within
Notice‘ of Decision (or Determination) by (certified) mail upon Erich & Kaete
Scheibe (representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Erich & Kaete Scheibe

690 Port Washington Avenue
New York, New York 10040
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.
That deponent further says that the said addressee is the (representative
of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this x‘(ﬂ\\
29th day of December » 1970 _ﬁ‘uﬂ& M

/%/ /1/11/@/ LZ/&v(/(Za/ﬂﬂ/)




STATZ OF NEW YORK i
STATZ TAX COMMISSION l

In the Matter of the Petition of

ERICH AND KAETE SCHEIB:Z
for a Redetermination of a Deficiency
of Unincorporated Business Taxes under
Article 23 of the Tax Law for the years
1961 and 1962

Erich and Kaete Scheibe petitioned for a redetermination df a
deficiency of Unincorporated Business Taxes under Article 23 of the
Tax Law for the years 1961 and 1962. A formal hearing was held'in
the offices of the State Tax Commission, 80 Centre Street, New:York,

N. Y. |

Joseph Solomon, C.P.A., represented the taxpayers and the»income_
Tax Bureau was represented by Edward H, Best, Esq., Albert J. Rossi,
Esq., 0of Counsel.

FINDINGS OF FACT
1. The petitioners Erich and Kaete Scheibe, did not file Unincoporated
Busihess Tax returns for the years 1961 and 1962. o
2. On July 11, 1966, a notice of deficiency was issued by the Income
Tax Bureau under file number 2-3844042 for the years 1961 and 1962.
The deficiency was based on a determination that Erich Scheibe's
activities as a sales representative constituted the carrying dn of
an unincorporated business and the income derived from thisbéburce
was subject to the Unincorporated Business Tax. |
3. The petition, timely filed, states that the taxpayer, an indi-
vidual, is a sales representative for several firms and does nqt'main;f
tain an office, does not employ any assistants and does not otherwise
regularly carry on a business and relies on the Tax Law proviéion
that a salesman shall not be deemed engaged in an unincorporated

business solely by reason of selling merchandise for more than one

enterprise. (8703 (f) Tax Law).
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4. Petitioner, Erich Scheibe was a salesman on a commission baéis,
representing four firms in 1961 and three firms in 1962, from his
home.
5. Petitioner's commissions were not subject to withholding tax
and there was no deduction for unemployment insurance. There was
no Social Security deduction. Petitioner deducted his expenses
from his receipts. |
6. Petitioner did not maintain an office or showrooms and he had
no employees. Petitioner's hours were not definitely established.
Whether petitioner's vacations or time off required the consent of
the company was not shown, but only that he was on a commission
basis. Petitioner failed to show whether his contract with the’
companies was verbal or written and what controls, if any, were
imposed by the various firms.

DECISION
A. With respect to an unincorporated business, the issue of em-
ployer-employee relationship is a question of control in the abSencé
of which there can be no finding of employment. A salesman is ﬂot
an employee where he is not subject to direction and control as to
his activities and the manner in which he is to make sales by the
éoncerns whose products he sells. |
B. ‘Petitioner's case fails to show that he is under the direction
and control of the firms whose products he sells. Petitioner's
case fails +to show any error in the Income Tax Bureau's determina—
tion that petitioner is operating an unincorporated business under
the Tax Law and that his income is subject to Unincorporated Buéiness
Tax. |
C. Petitioner's business income as a salesman is subject to
Unincorporated Business Tax.

D. The deficiencies for 1961 and 1962 determined under file number

2-3844042 are correct and are sustained.




E. Pursuant to Section 684 of the Tax Law, interest shall be added

to the total amount due until the date of payment.

DATED: Albany, New York STATE TAX COMMISSION
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