
l
l . t
t .

t " :

STATE 0F llEtrt YORK
STATE TAX COM}IISSIO}I

In the ldatter of the Petition

of

Herbert and Edith Ross
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AFFIDAVIT OP MAITIIIG
oF t|orlcE 0F DEcIsIotl
nv (crnurrED) Harr

For a Redetermination of a D,eftcl.encv or'
a Refund of Unincorporated Busin6ss .Taxes
Taxes under Article(s) 23 of the
Tax law for the (Vear(s) 1961 & L962 :

State of }{ew York
County of Albany

ltlartha Funaro r being duly swornl deposes and saye that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

agel and that on the 29th day of December ,; ;97O, she served the wlthln

llotice of Decision (or DetermLnatton) by (certifted) rrall upon Herbert &

Edith Ross (representatl.ve of) the petitloner in the wlthin

proceedingl by encloelng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Herbert and Edith Ross
126 Parkledge Drive
Buffalo, New York L4226

and by deposlttng sme enclosed in a postpald properly addressed rorapper Ln a

(post office or official deposltory) under the exclusive care and eustody of

the tlnlted States Poet Offlce Departrnent withln the State of lfen York.

firat deponent firrther says that the satd addressee ie the (representatlve

of) petttioner herein and that the addrees set forth on said wrapper ls the lact

known address of the (representative of the) petitl.oner.

Sworn to before me tbis



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of ttre Petition

o f

HERBERT ROSS AI{D EDITH ROSS

for Redetermination of Deficiency
or for Refund of Unincorporated
Business Taxes under Art icle 23 of
the Tax Law for the Years 1961 and
L962

DECISION

Petit ioners, Herbert Ross and Edith Ross, have f i led a petit ion

for redetermination of deficiency or for refund of unincorporated

business taxes under  Ar t ic le  23 of  the Tax Law.  (F i le  # Z- i lZZ88g) .

A formal hearing was held before Vincent P. Molineaux, Hearing

Officer, at the off ices of the State Tax Commission, 65 Court

Street ,  Buf fa lo ,  New York,  or r  August  2 ,  1966 at  1 :30 P.M.  Pet i t ioner ,

Herbert Ross, appeared in person.

FINDTNGS OF FACT

1. Petit ioners f i led joint New York State income tax resident

returns'-for the years 1961 and L962. He did not f i le any unincorporated

business tax returns for those years.

2. On June 7, 1965 the Income Tax Bureau issued a statement

of audit changes against petit ioners imposing unincorporated business

tax upon the business income received. by him from his activit ies

as a salesman during the years 1961 and 1962 upon the ground that

these activit ies constituted the carrying on of an unincorporated

business in accordance.with the provisions of Art icle 23 of the Tax

Law and accordingly issued. a notice of deficiency therefor in the

sum o f  $803 .51 .

3. Petit ioners conceded in their petit ion that the business

activit ies of petit ioner, Herbert Ross, constituted the carrying on

of an unincorporated business, but contended that he was entit led

to al location of income based upon the fact that 6O% of his business
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income was derived from outside New York State.

4. Petit ioner, Herbert Ross, was a stationery and off ice

equipment salesman during the years 1961 and L962. He sold'

merchandise in New York, Michigan, ohio and Pennsylvania. ApProx-

imately 60% of his sales were made outside of New York State. I Ie

maintained his off ice and business headquarters in his home in

Buffalo, New York. He had no regular place of business outside of

New York.

CONCLUSIONS OF I,AW

A. ftrat since petit ioner, Herbert Ross, di, i t  not have a

regular place of business outside of the State of New York, duringl

the years 1961 and Lg62, al l  of his business income, including

that income derived from out of state sales, was properly al located

to New York State in accordance with the meaning and intent of

Section 7O7 (a) of the Tax Law.

B. Ttrat the aforesaid sales activit ies of petit ioner, Herbert

Ross, during the years 1961 and 1962 constituted the carrying on

of an unincorporated business and his business income derived

therefrom was subject to unincorporated business tax in accordance

with the meaning and intent of Section 7O3 of the Tax Law-

C. Ihat the petit ion of Herbert Ross and Edith Ross is

denied and the notice of deficiency issued June 7, 1965 is sustained.

DATED: Af,bany, Neur York

D-"-r-rr-lt-- J (, /7 7O '
STATE TAX'COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER


