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STATE OF IIEI{ YORK
$TATE TAX COltltISSIon

%
t ' t1D

AFFIIIAVIT OT }|Ail,Ine
OF TOIICE OT DECISIOT
BY (CERTTFTED) HtIr,

In the l{atter of the Petltl.on

of

Frenois E. and, Iaa Jrrno Rolcra 
'

t
For a Redetemlnatlon of a Deflclency or
a Refrnd of llnincorporatcd Buslness:
Taxee under Artiele(s) 23 of the
Tax law for the (Year(s) L96Z :

State of l{s York
County of Albarqy

LYlrlf PuonTo r belng duly ewornr depooee and cayt that

she La an employee of the llepartnert of Taxatlon and Flnanccr ovcr 18 yeara of

agel and that on the 5tn day of Januany , L970; shc eertrcd the wlthtn

lfotice of Decielon @ by (ccrttffed) nafl ufon Fnancis E. and

Ine Jrurc Rofcrs @ the petl.tl.oner ln thc rlthtn

groceedl.ngl by encloel.ng a true copy thereof Ln a seeurely eealed poetpald

wrapper addressed as folloysl llr.ancis E. and Ina Jirne Bogcns, L955 lnlalty

Avcnucr Selnut Cneck, CaLifornLa

and by deportting eane encl-osed in a poatpald property addressed rrapper tn a

6peft1g6fftg3 or offlclal detrnsttory) under the excluslve care and cuetedy of

the Unlted States Pogt Office Depar{nc,nt wlthln the State of llcr York.

Ttrat deponent firr{her says that the satd addreaoce le thc (ryrmrr

@ petftioner hereln and that the addreas set forth on aald yraptcr le the Lart

known address of the (@ pctltlmer.

Snora to before ne thie



STATE OF }TEW YORK
$TATE TAX COl,tltISSIoil

In the l{atter of the Petltlon 
r

of
:

JAUES J. ROGERS
CURI,EYIIS AgI,AS EOTEL & BATHS :

For a Redeternlnatlon of a lleflclency or
a Refrnd ofUnLncorporated Business I
Taxes under Ar*icle(r) f6-l of the
tax law for the (year(s) r9h66'l9h7r :

AfFIDAYIT OT loII,ilE
OF XOTICE OT DECII'ION
BY @(F' HtIr,

$tate of New York
Oounty of Albany

Marganet l{ood r belng duly anornl depoees and eaye that

she is an employee of the llepartnent of Taxatlon and Flnancce oe€r 18 years of

age; and that on the l0th day of Manch , L9 7O1 she serrrcd thc wlthln

lfotice ef Errrrqn(or Determtnatton) by (ururD0fae) nal.l upoa Janes J. Rogcrs

Curleyts Atlas trotel & Fq"rffirt0enlra&the petlt1oner ln the rlthln
Baths

lxoceedingl by encloel.ng a true copy thereof Ln a ceeurely eealed poatptd

wraPper addressed as follower Janes J. Rogens, Cunl.eyrs Atlas Eotel &
Baths, 115 Beach Ll5tb Stneet, Rockaway Pank, Long Island, l{er
Yonk

and by depoaltlng eme encLosed Ln a postpal.d lnroperly addresscd rrapper ln a

(post offlce c offlclal deposttory) under the excluslve care and ctrctedy of

the llnlted Statec Post Offlce Delnrtnerrt wlthln the State of lfcr lork.

Ttrat deponent further says that the gald addreagee te the 6fnfnffilAlrt

pf) petftioner hereln and that the address set forth on cald rrapper 1r the Laet

known address of the (rryammfnxrf:ffi} lntltloner.

before ne thls



STAI'E OF IIElr' YORK
STATE TAX COI,I}NSSION

In thc l{atter of the Petltl.on

of

laxes under Ar*fcle(r) f5 of thc

James F. Rogens, Janes J. Rogers, :
and Robent F. Rogens - lndlvidualLy

3
For a Redetenlnatlon of a lleflciency or
a Refrnd of Per"sonal Income 3

ATFIIIAVII OF }IAII,InC
OF ilOTICE OT DECISIOX
BY Fnm8lD xrllr

Tax Iaw for the (vear(s) L9,+7 and 19h&
(a1so 1qh5 foi .  Jair is F.  nopers)-

$tate of lfen York
Gounty of Albarqy

Manganet lfood r belng duly ewornr depoees and eaya that

she le an enployee of the llepartnent of Taxatlon and Flnanccl ovcr 18 yerra of

aSer and that on the 10th day of lfarch , L9 VO, she rcrvad the wlthh

llotlce offfitrfirn (or Determlnatton) by (unwetu) natt ulna Stdney

Meyens, Esq. (relreeentatl.ve of) the petltloncr tn the rithtn

proceedingl by eneJ.oelng a true copy thcreof Ln a eecurely scaled poatpald

wrapper addrcsged as follorsr Stdney Meyers, Esq.
5t Chanrbens Stneet
New York, New Yonk

and by depoettlng eane errclosed Ln a postpal.d properly addresged rrapper ln a

(post offf,ce or offlclaL delnsltory) under the exclugivc care and cuatody of

the ttnlted tltateg Pogt Gfflce Delnrlncnt wtthln the $tate of lfcr lork.

firat deponent frrther Bays that the sald addresoce te the (repreaeatatlve

of) petttl.oner hereln and that the addrcec g€t ftrth on caid xrapp€r lc the laet

knom addrese of the (relrescntatl,vc of thc) lntitlmer.

Srorn to before ne thls



STA1E OT ilEW YORK
STATE TAX CO}I}NSSION

In thc Matter of the Petltlon

of
Janes J. Rogers, Janes F. Rogens & ATFIIIAVII Of IIAII,ilC
Robert F. Rogers lndlvldually and as oF xOtrcE oF Dtcrsrcr
go-pantnons d/b/a/ the flrn nane end style nv @ffiFlffD) rrn
For a Redcterrlnatlon of a lleflel.ency or of Cunleyls
a Refrnd of UnLncorporated Business r Atlas Eotel & Bathg
Taxee under Artfcle($ 16-A of the
Tax taw for the (year(s) 19h6,olBh7r :

State of ller York
Gounty of Albany

Mar"ganet Wood r belng duly owornl deporee and aayr that

she is an enpLoyee of the llepartnent of taxatlon and Financcr over 18 yeare of

age; and that on the 10th day of ![anch , L97O, she acrvcd the wlthle

llo'tice of:Dr:rlgn (or DetermLnatton) by (alntilf!*|g nall upon stdney

Meyens, Esq. (relreeentatlve of) the petltloncr ln the wlthtn

proceedingl by encloelng a true copy thoreof Ln a eecurely scaled portpatd

rrrapper addrceged aE follorsl Sidney lleyens, Esq.
51 Charnbers Stneet
New Yonk, $er Yor.k

and by depor!.ttng eme errclosed tn a postpal.d lnoperly addreeced rrapper ln a

(post offlce or offlclal depocltory) under the excluslvc care and eurtody of

the llnlted $tateg Post 0fftce Depar"lncnt wlthln the State of lfcr York.

Ttrat deponent further Bays that the satd addrestce la the (repreeertatlvc

of) petttl.oner heretn and that the addrcsc eet forth on aald yrapper 1r the leot

known addrese of the (repreeentatl,vc of thc) lntltloaer.

Snora to before ne thls
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STAIE OF !TEI{ YONK

STAM TAX COUUISSION

In the Matter of the Applleatlon

of

/Jaraes J. Rogers, Jeraes F. Rogens
end Robent F. Rogens lndlvtdually
end es co-palrtnelrs a/b/u/ t}nre
fir.uo nen6 and atyle of Curloyrs
AtLas Eotol & Baths

Fon Revl.slon or Refund of Unincor"poneted
Buslness taxes unden Antlcle 15-A of tbe
Tsx Ler fon the Yeans I9h6, 19h7, & 19h8

In tbe llattcr of tbe Appllcatlon

of

Jameg F. Rogene

For Rovlglon on Refi.rnd of Pensonal Income
taxes und.er Antlele 15 of the Tax Lew fon
the Yeerg 19l+6, lgh?, & tgh8

fn the l{atter of the App}LcatLoa

of

Robent F. Rogens

For Revlslon on Refund of Pensonal Incone
taxes unden AntlcLe 16 of the Tax Law fon
th,e Yeans 191+7 and 191+8

In the llatter of the Appllcatlon

of

Janeg J. Rogero

Fon Revislon or Refund of Peneons,L lncone
texes under. Antlclo 16 of the Tax Lar fon
the Years 1947 and 191+8

a
a

a
a

a
a

a

a

a
a

a

a

a

DETERUITATTOT

a
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The taxpe;rens bavlng eech flled applleatlons punsuent to Tex

taw Sectl.ons 386J and 37h fon nevlsion of notlees of addttlonel

essessnrent, eech dated Octobcn 29, 195f, of taxes due ag folLoug:

ageLnst CunJ.eyts At1es Eotcl and Batbs fon rurlnconponetcd buslaoag

taxes unden Antlole 16-A of the Tax Lan fon tbo Jreers 19h6, f94?,

end L9h8; against Janoe F, Rogcro for personaL lneqne taxos undcr

Artlcl.e 16 of thc Tax Lar fon tbe yeeris 19h6, 19h7, end 1948 i

agalnst Bobent F. Bogene for pensonal. lncomc taxes trnden Artlolc 16

of the Tax tew for. the yoars L947 ana 19h8t and agelnst Jeneg J.

Rogene for personal tncone taxcs unden Antlcle 15 of tbc Tax Lar

for the yeers 191+7 and 19h8; aad such appllcatlons baving been denlcd

and heanlngs thencon havlng beca duly d.emsnded and a Jolnt bearl.ng

held aad the recond bavlng boen duly exanLned and consldencd,

IIre $tate Tax Cormissl.on bereby

FI}ID9;

(1) llre Lssues ln this oasc ane the ernount of unLnconporatod

busLness incorae of Cunleyts Atlag Eotel and. BathE and rhetbor Bobcnt F.

Rogens and Janes J. Rogens ren6 pantnens ln thnt entenpnise rltb

Jarnes F. Rogens. The aasessments of pcrsonal lncome tax ane baccd

solely on en al3.eged distrtbutlve shanE of tbe Lnoone of Cr.rrLeyro

Atlas Eotel and. Batbs.

(2) Janes F. Rogera ls thc uncle of Robert F. Rogers and

Janee J. Eogens rho ane cousLns to each other. Jales F. Rogers

was ln lris late 6Ors duning the years Ln questLon and at the tlne

of the heaning was deoeesed,.

(3) Cunleyts At1as Sotel  and Baths wes loeatcd at  116-12

Boandwalk, Rockaray Parknay, Queens, ITer York Ctty and eonslatod

of a hotel, restaurant, cafeterla, bar and bathhouse . llhe Ounl'ey

famtly ormred the pnemisos and pnlon to 191+6 operated the pncniger

wlth the exeeptlon of the ban rhieh was leesed to Jancs F. Rogcrs
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on e foar-to-yean basls. Jenes F. Rogcns held the llquon Liccnse.

(l1) In the Sprlng of 19h6 the Curleys rotLned and, James F.

Rogens took a Lease on the entlne pncniees. Tho Lease reg tn bls

nara6 alone and he alone ncgotlated wlth tbe Cunleys and tbolr

ettonney. Tho next Jrcar a leace for fl.ve ycars uaE obtained by

James F. Roger:s.

(5, Robent F. Rogors and Janes J. Rogens rorked on the pronlsct

of Cunleyrc Atlas Eotel and Baths dnnlng the srmerg of 1947 aad 19h8.

(6) Janes F. Rogens employed about ftfty people eacb st@er;

he alone lntorvlened tben, hlned and fLned thsn; and set worklng

b,ouns for botb these emproyees and hls nepbows. Janeg F. Rogera

al.one d.eternined the expcndl.turcs of the cntenpnLsc.

(7) Janes F. Rogers was on tbe premises orreny day and lupcr-

vlsed the wonk of bis nepbews.

(8) A finaneial statement pnepared by publ,lc accountantc

consid.ened the uncLe as the ownen and the amouats pald to the

nephews as salany.

(9) Bobert P. Rogers end Jameg J. Rogers rere dleehargcd fnon

the arned fonces rn r9h5 and Ln r.9b6 went to work for the unolc

at Cunleyrs Atlas Hotel end Baths. llrey J.nvested. no noney ln tbe

entonpnise and, Ln fact, had no lange anount of capltal to Lnyegt.

Robont F. Rogene'nanaged the hotel eectlon end. tbe nestaunant ecctlon.

Jernes J. Rogens nanaged the lsf,hhouso. Fon tbls, they uere each to

neceLve ttabsut one-thLndrr Ehane of the pnoflts end eaeb, dncr ebout

a brrndned dollars a reek, whEn the uneLe told then there ras enough

money avaiLable. llrey rene not cxpected to be ltablc for debts of

the entenpnlse or to rcimburse the entcrprLce fon deflclts.

(1O) Robcrt F. Rogens dtd the bookkeeplng for tb,e cntenpniee,

but the genenaL lcdger was kept by a pubLlc accountant. Robert F.

Rogens slgned checks dnarn on the unoLetc bank account unden e poror.

of attonney fnon hls uncle.





_l+_

(11) fhe drawings of the nephews rero reported as salenies

on the tax netunns of eithen thc enterprlse or of thc uncle.

(12) Robert F. Rogers praetlced lar in the wlntcr nonths.

Janes J. Rogers sol,d insurance and neal estate ln the wintcr months.

(I3) lbe uncle never offered a pantnenshlp Lntenest to bis

nephews.

(fhl Cunleyts AtLas ffotel and Betbs dld not ft le tax neturng

(IT-202) unden the unlnconponated busl.nesg lncome tax fon tbe

yeers 19h6 and 19h8. It did flle for 19h7 but the lneone thoneon

ltas too snaLl to incun a tax. fn 19h5 and 1,948 tbe Lncone of

Cunleyrs uas reponted on the pensonal incone tax returnse (IT-201),

of Janes F. Rogers but the amounts of net Lncome yerFe too cmall to

lndLcate thet an unLncorponated busLness Lnoome tax vas duc,

(15) Illre assessmont agaLnst the entenpnlse Lncneascg tbc lncmc

of the entenprLse by the drawlngs of tbe two nephers and by tJre

vaLue of food oonguned by them and al.so by oertaln rtunexplalned

nonieg rf elaLned by taxpayens to be c:rchanges or accunulattons frsn

pnion yearns. the rfunexplalned moaleg n lrene not speclfled on

ld.entlfied at tbe heanlng and thsre ls nothing Ln evid,encc to ehor

that thein source was eaLled to the attentLon of Jemes J, Bogcrr or

tb.e nephews, lltrere ls nothlng to lndl.cate that the nephcts bad, eny

knowledge of the flnancial affalns of tbe enterpnLse.

Upon the fonegolng flndtngs and eLL the evidenco herein

Ttre State Tax ComissLon heneby

DEIER!{ItrES:

A. Robent F. Rogens and Janes J. Rogers rere not pertaerc Ln

Ctr:r'Ieyte Atlas Eotel and Baths during the taxabLe yeans in questLott.

B. the testlmony of the tno nephors, shorl.ng they rere not

pantnens, vit iates the basls of this essecsment sufflcleatly so

that the bunden of coming fonward ritb tbe evLdonce shlfted to tbe
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Dopantnent. Tbe Depantnent geve no explanatlon of the sourco of, the

alleged lncreaged Lncone. Taxpayen has sustalned the brrnden of

proof that the assegsnent ls orroneous.

C. Tbe agscsgu.entg contain taxe s wbloh cenrot be larfuLly

demanded. The assessnents ane heneby cancelled ln tbelr enthaty.

Dated: Albany, I[elr Yonk

l , iarch 9,  19 70

STATE TAX COUHISSIOil


