
STATE 0F lfEtrt YORK
STATE TAX COIIIIISSION

In the ltatter of the Petatlo;

of

BES ilILT,ER 
!

For a Redeterminatlon of a Deflcl.ency or
a Refrnil of Uninoolrporeted, Buslness r
Taxee under Article(r) Zl of the
Tar Iaw for the (Year(s) Lg63 & 196h !

AFFII}AVIT OT }0ltnre
OF IrcCICE OF DECISIOT
BY (CEnTrFrEr)) HlIr,

Yr%
State of lfew York
Oounty of Albany

Uargarot lfood r belng duly eworrr, depoeee and eaye that

she ie an enpLoyee of the tleparturent of Taxatlon and Fl,naaccr ovcr 18 yearc of

ager and that on the l+th day of June ' 19?0 r she rcrvcd the rtthtn

lfortlee of Decislon @) by (ccrttfted) nalL upoa Edrand S.

Ptnklent (relresentatlve of) the petl.tloner ln the rlthtn

proeeedingl by errcloelng a true copy thereof Ln a seegrely sealed poatpatd

w:rapper addreesed as follorsr Ednerd S. plnklont, CpA
3hO I{. FuLton $tneit
Long Beach, trcw York 11551

and by deportttng eme enclosed ln a postpald properly addreegcd rraplrer ln a

(post offl'ce or offlclal deposttory) unden the excluslve care and cuatody of

the Unlted States Pogt Offlce Dcparlncnt wtthln the State of lfcr tork.

lhat deponed further says that the sald addresoee te thc (repreeertatlve

of) petttl.oner hereln and that the address eet forth on eald rTapper lc the laet

known address of the (relnreeentatlvc of thc) lntltl.oner.

Snorn to before ne thls



STATE OF NEI{ YORK
$TATE TAX COilItISSIoll

In thc l{atter of the Petltl.on

of

BEI{ IULI,ER
!

For a Redetermlnatlon of a Deffcl.ency or
a Refirnd of Unlncorporated Buslnelgr
laxee under Article(r) Zl of the
Tax Iaw for the (rear(s) 1963 & t96l+ :

APFIIIAVIT OT UAItilE
oF t0trcD 0r DEcIsIor
ry (cEntrFrED) Hur,

$tate of No York
County of lllbany

llanganet Uood r belng duly awornl depoeee and eayr that

she ls an ernployee of the llepartnent of Taxatlon and Fl.nance r ovcr 18 yeare of

agel and that on the l[th day of June r 1970 I she rervcd the wlthln

ilo,tice of Ilecielon (@ by (certtfted) naIL upon l[r. Bea

l{iLlen ftor4xtmlerlg the petttl.onen ln the rlthtn

proceedlngl by encloeing a trrre copy thereof Ln a ceeurely eealed lnotpatd

wrapper addressed as follors: I{r. Ben tfi.l.ler
256-OL 41st DnLve
Ltttle [eek, ter Yonk 11363

and by depoctting sme enclosed in a poetpaLd properly addresged rrapper tn a

(post office or offlcfal. depsttory) under the excluglve care and cuatody of

the llnlted States Post Offlce llepar{ncnt wlthln the State of lfcr York.

That deponenit frrther srys that the sald addrecsee ta the tru1rr@t$

IIf) petftloner hereln and that the addrcss eet f,orth on sal.d *Tapp€r lr the lact

known addrese of the (nprlrrt"sttsrffi) petltloner.

Sworn to before ne thl.e
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STATts OF ilEW YONK I
I

STAIE TAX COUMISSIOI{ I
{

I

In the Uatten of the Petlt lon 1
:

o f l
:

BEN IIIILLEN DECISIOS I
3

for a RedetenmLnatlon of a Deflelency I
on for Refund. of Unlnconponated Busl- :
nesrs Taxes unden Antlcl.e 23 of the
Tax Law for the yeans 1963 and L96h : I

l lr. Ben Mtllen has petlt loned fon a nedeter"ninatlon of la

deflciency or for nefund of uninconponated buslneeg taxes u{dcn

Antlcle 23 ot tine Tax Lew fon the yeens L963 end 1961+. A f{maf
I

heaning ras held befone l,aunence A. I{ewman, Hearlng Officerrl ln

I
1 .

a . -

tbe offices of the State Tax ComlssLon ln the Clty of New

on Oetobar 29, L969. lbs petlt lonen eppeaned thnougb Edwa

Plnklert, CPA; and the Income Tax Bureau ras repnestented by

Edwand E.  Best ,  Esq. ,  (A l .b€nt  J .  Ross l ,  Esq.  o f  connseL) .

FIilDITGS OF FACT:

1. Ihe petltLonon dld not f i le unlncorponated busl.nes tax

r.eturns for the yoars 1963 and 195k.

2. 0n 0ctoben 1,7, 1966, the Income

notiee of defleLcncy under. f i le nunrbened

L963 and 1.961+, LncludLng a defLciency of

tax and. penalty unden $685( a ) of the Tax

plus statutory intenest.

Tax Buneau Lssued

2801,1828 fon tbe r8

ork

s.

Tax

the

cs

soolal

nninconponated bus g g

Law, totall lng $2 g .26,

Ttre deficlency was based on e flndtng by tbe Inc

Bur"eau tlrat the petltLonents business tacome was subJect to

untneonponatod, buslness tax.

3. lhe petlt lonen 1g a sales repnooentatl.ve fon the I

llagnetLcs Conp. end tbe United Tnansfornen Corponatl.on.

petlt lonen ls paid on e stnalght cormission basie for bue

soLicLted by him. The principaLe do not rithhold Lncone or
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securlty taxes fnom the amounts earned by the petitlonen. Duntng

the yeans Ln questl.on, the petlt loner tneLuded Schedul.e C, Proflt

fnom Busincss or. Pnofesslon rith bls Unlted States lncome tax

netunns. I lxe petltLonerrE gross recel.pts w6!pe l, lsted,, and nunerous

items of expense uere deducted., Lncludlng depr.eclatlon, rent, auto

expcnso, Iuncbes, telepbone, glfts and gnatuitLes, ententainment,

e tc .

h. lbe pnlnclpal.s do not exenclse s degnee of dlrectlon end

eontnol oven the actlvlt los of tbe petltLonen oonsistent wlth an

employer-enaployee nelatlonshlp. The petltlonen ls not an employcc

of hie pnincipaLs.

DECISIOil:

A. ltre buslness actlvlt les of the petlt ionen constLtute the

carnying on of an unlnconporated business nlthln the neanlng and

lntent of AntleLe 23 of the Tax Law, and the necuLtLng lncone ls

subJect to tbe unLneorponated buslness tex.

B. lhe notice of d.eficlency ls sustaJ.ned, and the petltton

ls  den led .

DAltsD; ALbany, l{er Yonk
June 3, 1970

STA1E TAX CO!4UISSIOIT

,/-, /

ffigr"m/h'uz7
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MEMORANDUM

TO:

FROM:

SUBJECT: Re:

Edward Rook

Lawrence A. Newman

Petit ion of Ben Mil ler
Decision of state Tax commission dated i lune 3, L97O
Art ic le  23,  Years 1963 and 1964
Section 685A, delinquency penalty, $489-85

Tlhe decision of the Commission found the petit ioner
subject to the Unincorporated Business Tax, and sus-
tained the deficiency as issued by the Income Tax Bureau.

l l l re original deficiency included a 25% delinquency penalty

under S6ction 685A of the Tax Law. Hov/ever, the petit ioner's
representative did not refer to i t  duri-ng the formal hearing'

Ttre petitioner has paid the basic tax. Ttre Income Tax
Burelu has referred the representative's request for re-
mission of the penalt ies to the Commission for i ts guid-

ance .

Section 685A provides for the el imination of this Penalty
i f  "such fa i lure ( to  f i le)  is  due to  reasonable cause and

not  due to  wi l l fu l  neglect .  "

Tlr is deficiency rapresents the f irst instance in which the
Unincorporated Business Tax has been assessed against the
pet i t ioner .

I recommend that the State Tax Commission advise t.tte Income
Tax Bureau that i t  may cancel this penalty.

e^
Hearing Off icer


