
STATE OF NEW YORK
STATE IAX COU}IIS$ION

In the l,latter of the Petition

of

JOEL C. LYON

!
For a Redetermination of a Deflciency or
a Refund of ttrrincorporated Business:
Taxes under Article(s)Z: of the
Tax Law for the (Year(s) 196I & 1962 :

a ,)J
Wr'ffi;

/ 7 76

ATFIOAVIT OF MAIII}IG
OF IIOTICE Of DECISIOII
BY (CERTIFIED) HAII,

State of New York
Gounty of A1bany

Janet Wright e belng duly sworn, deposes and says that

she is an employee of the Departtrent of Taxation and Finance, over 18 years of

a8er dnd that on the 20th day of Novernber , Lg7O, she selrved the wlthln

lfotice of Decislon (or Deterrninatton) by (certified) mail upon Joel C. Lyon

(representatlve of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a secprely sealed postpaJ.d

wrapper addressed as followsl Joel C. Lyon
I40 Riverside Drive
New York, New York 7OO24

and by depostttng sane enclosed in a postpald properly addressed wrapper tn a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of l{ew York.

firat deponent firrther says that the sald addressee ie the (representatlve

of) petttLoner herel.n and that the addrees set forth on satd wrapper is the last

known address of the (representative of the) petltLoner.

Sworn to before ne this



STATE OF IIElt' YORK
STATE TAX COUIISSIOIT

In the Matter of the Petition
:

of

Joel C. Llfon

:
For a Redetermination of a DeflcLency or
a Refund of Unincorporated Businesp
Taxes under Article(s) 23 of the
Tax law for the (year(s) 1961 & L962 !

State of New York
County of Albany

ilanet Wright , belng duly swornr deposes and saye that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 20th day of November , 1970 I she eenved the within

llotice of Ileclsion (or Deternrination) by (certified) mall upon David D. Apt,

c .  P .  A . (representatlve of) the petitloner in the wlthin

proceedingl by enelosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: David D. Apt, C.p.A.
377 Fifth. 'Avenue
New York, New York 10016

and by depostting same enclosed in a postpald properly addressed rrrapper ln a

(post office or offlcial- deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of lfew York.

firat deponent firrther says that the sald addressee ie the (representatlve

of) petttl.oner herein and that the addrees set forth on said wrapper is the lact

known address of the (representatLve of the) petttl.oner.

AFFIDAVIT OF MAIIING
OF IIOTICE OF DECISION
BY (CERTTTTED) t{AIr,

Sworn to before ne thls



STATE OF I{EW YORK

STAfE TAX COI,IMISSION

In the Matten of the Petit lon

of

JOEL C. LYOT

fon e Redeteralnetlon of e Deflclency
on fon Rofund of Unlncorponpted Business
Taxes unden Article 23 of the Tax Law
fon the years 1961 end 1952

DECISIOil

Peti t ionen, JoeL C. Lyon, has f l led a pet i t ion fon a nedeten-

mlnation of a deflclency on for refund of uninconporated business

taxes under antlcle 23 of thc Tax Law fon the years 1961 and l-962.

(ftfe numbcn 2-38LO65A1 . A forrrral heaning was heLd before FnancLs X.

Boylen, Heanil.ng Officen, at the offlces of the State Tex Connnloalon,

80 Centne Stneet, ![ew Yonk, New Yonk, on Febrtreny l7' f?O,&t 3:O0 P.t{.

PetltLonen, JoeI C. t5ron, appear.ed by Davld D. Apt, CPA. l0rcllncome

fax Buneau appeaned by Edwand H. Best, Esq. (Solomon Sies, Esq., of ' '

counsel ) .

FITDITGS OF FACT

1. Petlt lono:r, Joel C. Lyon and his wlfe fl led Jotnt fow York

State incone tax nosldent netunns fon the yearll 1961 and 1952. Ec

did not f i le any uninconponated busLness tsx neturns fon tlre years

1961 and 1962.

2. On Octoben 25, 1965 tfre Income Tax Buneau issued a statcraent

of audlt changes against petlt lonen, Joel C. tyon, lnposlng unln-

conponated business tax upon tbe income necelved by htn fnon his

activlt les as a comrission salesnen dunlng 1961 and 1952 upon tho

ground. that his sales actlvlt ies constituted the cannylng on of en

uninconporated buslness Ln accondances with the pr.ovleiong of Artlclc

23 of the Tex Law and accondlngly lssued a notice of deflclonoy

therefon ln the susr of $h95.93.
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3. Petlt loner', Joel C. Lyon, was a papen goods salesman. Dgning

the yeans 1961 end 1962 he nepnesented 6l.evsn rrnaffl l iated finns ln

the sale of papen goods. The items sold by hirr fon each finrn wcre

non-competlt ive. He did not maintain an office or a buslness teLcphone.

He did not employ any essis lants.

l+. Drning the yeans 196l and 1962 thnee of the oleven firns, fon

whom petlt lonen, Joel C. Lyon, gold menchandise wlthheld l{ew yonk State

and fedenal withho1dlng texes and social secunlty taxes fnom the

conmissions patd to him. In 196l texes were wtthheLd on sJ.tghtly none

then one half and in L962 on s1lghtly less than one helf of hls gnoss

cormlssLon lncome. He did not neceive a dnar egalnst comni.asionnr

IIe dtd not neceive p1ld vacationg. He was not neqtined to subnlt

penlodLc neports of  h ls act lv l t les to the f l rms hc nepreEsnted. t6egc

flrms dld not exenclse any contnol oven him as to the tlne spent or the,

mannen or means by rhich he wae to penform hLs actLvitlesr orc€pt to

ltnit the geognaphlcal anea in which he could seLr.

clrlctusroNs 0F tAW

A. That petit lonen, Joel C. tyonts nopncsontatlon of mone then
one flrm dunLng the yaans 196I and 1962, did not in and of ltsclf

constitute the cannying on of an unincorponated buslncgs ln accondanse

wlth the intent artd meaning of Sectlon TO3G) of the Trx taw.

B. That the income neceived by petltLonen, Joel C. Lyon, fnon

the eleven fkms he repnesented duning the yeers 196r and 1962

constltuted necelpts fnom his negulan business of sell ing psper goods

and not compensetlon as an employee oxempt from the imposttton of

unincorponeted busLncss tax Ln eccondance wtth the lntent end meening

of Seet lon 703(b) of  the Tex Law.

c- Thet the eforeseid actrvr . t ies of  pet l t lonen, Joel  c.  Lyon,

duning the yeans 1951 and 1952 constituted the carnylng on of an unln-
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corponated buslness and that hls lncome denlved thenefnom was

subJect to unlnconponated business tax in accondance wLth the

lntent and meanlng of Sectlo n 7O3 of the Tax Law.

D, That the petit ion of JoeI C. Lyon fon a nedeternlnatlon

of a deficlency on fon nefund of unlnconponated busLness texes

unden Antlcle 23 of tho Tax Law fon the years 196f and 1962 ls

denLed. and the notlce of deficlency lssued Octobor 25, L965' egalnst

pet i t ioner,  JoeI C. tyon, ls sustained.

DAIED: Albany, New York
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STATE IN( COMMISSIOI{
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