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In the }latter of the Petltlon

of

Robert Klein
:

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business3
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1960 , 196I, t
1962  and  1963

State of New York
Gounty of A1bany

Cla i re A.  Draves r being duly swornr depoees and caya that

she is an employee of the Departurent of Taxation and Fl.nancer over 18 years of

agel and that on 6" 29th day of December t Lg7o, she served the withln

lfotice of Decislon (or Determinatton) by (certified) mall upon Robert Klein

(representatlve of) the petitloner in the wlthin

proeeedingl by enclosing a true copy thereof in a securely sealed postpal.d

wrapper addreesed as follows: Robert Klein
29l- Channon Road
Hewlett Harbor, New York

and by depostting sane enclosed in a postpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuctody of

the llnited States Poet OFflce Department withln the State of tfew York.

Ttrat deponent further Bays that the sald addressee is the (representatl.ve

of) petitl.oner herel.n and that the addrees set forth on said wrapper ls the laat

known address of the (repreeentatl,ve of the) petitloner.

Sworn to before ne this



STATE OP NEtr' YORK
STATE TAX COM}IISSION

In the Matter the Petitionof

of

Robert Klein
:

For a Redetemination of a Deficl.ency or
a Refund of Unincorporated Businessg
Taxes under Artiele(s) ZZ of the
Tax law for the (Year(s) 1960, 1961, 3

1962 and 1963

State of New York
County of Albany

Cla i re A.  Draves , being duly sworn, deposes and saye that

she is an employee of the Departnent of Taxation and Fl.nance, over 18 years of

agel and that on the 29th day of December , 1970, she served the wlthln

Notice of Decislon (or Detemination) by (certtfied) ma{l upon Henry F. Matheis

(representatl.ve of) the petitloner in the wlthin

proceedingl by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follonss Henry F. Matheis
271 Madison Avenue
New York, New York 10015

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and euctody of

the tlnited States Poet Office Departnent withln the State of llew York.

firat deponent filrther says that the sald addressee ie the (representatlve

of) petltLoner herein and that the addrees set forth on said wrapper lg the Lart

known address of the (representatfve of the) petitl.oner.

AFF]DAVIT OF MAITINC
OF }IOTICE OT DECISIO}I
BY (CERTITIED) I{AIL,

Sworn to before me thls
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Matter of the Petit ions

o f

ROBERT KLEIN
DECISION

For Red.e tion of Deficiency or
FOT RC of Unincorporated Business
Taxes und Article 23 of the Tax Law

rs  1960 ,  1961 ,  L962  and  1963for the

Petitioner, Robert Klein, has filed petitions f,or Redetertrination

of Deficiency or for Refund of Unincorporated Business Taxes

under Art icle 23 of the Tax Law for the years 1960, 196I., L962

and 1963. 1 (Fi le{F7o666A7 and 3-3393766'). A formal hearing was

held befole Solomon Sies, Hearing off icer, at the off ices of the

state Tax commission, 80 centee street, New York, New York, on

NIay 27, L966, dt 10:30 A.I\,1. Petit ioner appeared by Henry F.

Ma the i s ,  C .P .A .

FII{DINGS OF FACT

l .  Petit ioner, Robert Klein, and his wife f i led f loint New

York State Income Tax Resident Returns for the years 1960 through

1963, He did not f i le any Unincorporated Business Tax Returns for

those years.

2. On Apri l  13, L964, the Income Tax Bureau issued a

statement of audit changes against petit ioner, Robert Klein,

imposing Unincorporated Business Tax upon the income received

by him from his activit ies as a manufacturer's representative

d.uring the year 1960 upon the ground that these activLties

constituted the carrying on of an unincorporated business in

accordance with the provisions of Art icle 23 of the Tax law

and accordingly issued a Notice of Deficiency therefor in the surn
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;

o f  $128 .64 .

3. On June 15, 1965, the Income Tax Btreau issued a B

statement of audit changes against petit ioner, Robert Klein,

imposing incorporated business tax upon the income reueived by him

from his activit ies as a manufacturer's representative during the

years 1961, L962 and 1963 upon the ground that these activit ies

constituted^ the carrying on of an unincorporated business in

accordance with the provisions of Art icle 23 of the Tax Law and accord-

ing ly  issued a Not ice of  Def ic iency therefor  in  the sum of  $1,616.34.

4. Petit ioner, Robert Klein was a lamp and l ighting f ixture

salesman during the years 1960 through 1963. He represented several

principals in the sale of lamps and l ighting f ixtures. Ttre i tems

sold by him for each principal were non-competit ive. He used a

room in his home as an off ice, but he did not have a business

list ing for his home telephone.

5. During the years 1960 through 1963 petit ioner, Robert

Klein, owned 50% of the stock and was an off icer of Artone

Creations, Inc. The corporation manufactured wall decorations

used in connection with l ighting-equipment. He received a f ixed

salary from the corpor&tionl although the amount of salary varied

from year to year. The corporation withheld Federal and New York

State fncome Taxes and Social Security Taxes from his salary. His

bas i c func t i ononbeha1 fo f t heco rpo ra t i onwas tose l1 i t s ,

products at the same time he was sell ing the products of his other

pr inc ipa ls .

6. During the years 1960 through 1963 the

whom petit ioner, Robert K1ein, sold merchandise,

Creations, Inc., did not withhold New York State

principals for

other than Artone

and Federal Income
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Taxes and Social Security Taxes from the commissions paid to hirn.

On Schedule rrCrr of his Federal Income Tax Returns he deducted

business expenses in connection with his sales activit ies. He

received no compensation for his expenses. He reported to the

sales managers of some of his principals. 1rtrey did not exercise any

degree of direction or control over him with respect to the time spent

or the manner and means of effecting sales. He solicited his own

accounts. He received no leads from his principal-s. He had no

written agreements with them. He used a business letterhead with his

own name. They limited his territory to the Metropolitan New York

area and in the case of one principal he was not permitted to sel l

to department stores.

CONCLUSIONS OF I,AW

A. ftrat the commissions received by petit ioner, Robert Klein,

during the years 1960 through 1963 from the principals he

represented. and the salary received from Artone Creations. Inc.,

constituted. receipts from his regular business of sel l ing lamps and

lighting fixtures and not compensation as an employee exempt from

the imposition of Unincorporated^ Business Tax in accordance with

the meaning and intent of Section 7O3 (b) of the Tax Law.

B. That the aforesaid. activit ies of petit ioner, Robert Klein'

during the years 1960 through 1963 constituted the carrying on of an

unincorporated business and his business income derived therefrom

was subject to Unincorporated Business Tax in accordance with the

meaning and intent of Section 7O3 of the Tax Law.



C. That the petit ions

Not ices of  Def ic iency issued

are sustained..

DATED: Albany, New York
./'l

flZezr'h._ H tf :/
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of Robert Klein are

Apr i l  13,  1964 and

denied and the

ilune 15, 1965,

STATE TAX COMMTSSION

COMIUISSIONER

COMMISSIONER


