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STATE OF NEltl YORK
STATE TAX COU}IISSION

In the Matter of the Petltlon
!

of

Edward Greene
:

For a Redetermination of a l),eflcLency or
a Refund of Unincorporated Busiriess3
Taxes under Article(s) Zg of the
Tax Law for the (Year(s) L964 :

AFFIDAVIT OF T.IAIIIIIG
oF ltorlcE 0F DEcrsloil l-
By (cERrrFrED) }lAIt 

V

Ir4rI

"t' -7r\u ofL'State of New York
County of Albany

Claire A. Draves , belng duly ewornr depoees and saya that

she is an employee of the Departnent of Taxation and Flnance, over 18 years of

agel and that on the 30th day of November , L97O, she senved the wlthin

Notice of Ibcision (or Determinatlon) by (certtfied) mall upon Jay M. Landa,

Esq . (representatLve of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: .Tay M. Landa, Esg.
525 Northern Blv.
Great Neck, New York

and by depostting same enclosed in a postpald properly addressed nrapper ln a

(post office or offlcial delnsltory) unden the exclusive care and custody of

the Unlted States Post Offlce Deparhent withln the State of ilew York.

That deponent further says that the sald addreseee is the (representatlve

of) petitloner herel.n and that the address set forth on aaid wrapper 1g the lact

known address of the (repnesentattve of the) petltloner.

Sworn to before rne thls



STATE OF NEW YORK
STATE TAX CO}OIISSION

In the ldatter of the Petltion

of
Edward Greene AFFIDAVI? OP MAIII}IG

OF IIOTICE OF DECISIOII
BY (CERTTTTED) l,lall

For a Redetermination of a tle-flcl.e4cy or'
a Refunrl 66 Unincorporated Btrsiriess,
?axes under Article(s) 23 of the
Tax Law for the (Year(s) Lg64 3

State of New York
County of Albany

Claire A. Draves r being duly sworn, deposes and caye that

she is an employee of the Departurent of Taxation and Flnancer ov€r 18 years of

agel and that on the 30th day of November t L97O, she eerved the wlthln

Notice of lbcision (or Determinatlon) by (certtfied) nral.J- upon Edward Greene

(representatLve of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Edward Greene
991 Cei l  P lace
Baldwin, New York

and by deposltlng sane enclosed Ln a lrostpald properly addressed wrapper ln a

(post offlce or offlclal deposltory) under the exclusive care and euatody of

the tlnlted States Post Offlce Deparlment withln the State of llen York.

Ttrat deponent firrther Bays that the sald addressee ie the (representatlve

of) petttioner herel.n and that the addrese set forth on said wrapper is the laat

known address of the (representatLve of the) petltioner.

Sworn to before ne thls
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STATE OF NEW YORK

STATE Tzu( COMMISSION

In the Matter of the petit ion

o f

EDWARD GREENE

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under ArLicle 23 of the Tax Law
for the Year 1964

DECISION

Tlhe taxpayer having f i led a petit ion pursuant to Sections

722 and 689 of the Tax Law for a redetermination of a deficiency

under date of July 31, l967 of unincorporated business tax imposed

by Art icle 23 of the Tax Law for the year 1964 and a hearing having

been duly  hetd.  before Nigel  G.  Wr ight ,  Hear ing Of f icer ,  and the

record having been duly examined and considered,

lilhre State Tax Commission hereby

F INDS:

1. ftre sole issue in this case is whether taxpayer was exempt

from the unincorporated business tax by reason of being an employee.

fhe computation of the deficiency othe::wise due is not in dispute.

Although Mr. Greene occasionally sold insurance for other companies

his  income f rom these "s ide l ines"  a lone was too smal1 to  incur  a tax.

2 -  f he  de f i c i ency  i n  i ssue  i s  f o r  $554 .59  p lus  i n te res t .

3- Edward Greene is a career l i fe insuranee solicit ing agent

for the A. w. Schmidt Agency, 1575 Lexington Avenue, New york City

General Agent for the New England Mutual Life rnsurance company. He

has no ass igned ter r i tory .

4- Mr- Greene operates under the name of Edward A. Greene

company- That name is on f i le with the county clerks of Nassau and

New York counties- Ttr is company has a general l- i fe insurance brokers

l- icense from the state rnsurance Department. fhe rent for an off ice,



in Hempstead, ahd payment for

paid for by checks drawn on an

Greene Company.

2 -

secretar ia l  serv ices there were

account in the name of Edward A.

5. Amounts are withheld from Mr. Greene's comrnissions for

Social Security tax but not for income tax withholding. Mr. Greene

is covered by the companies quali f ied pension plan and group major

medical and hospital ization programs which are available to fuI l

t ime employees and career agents.

6. Mr. Greene would make weekly reports and would keep an

appointment book.

7. New England Mutual Life Insurance Company has three forms

of contract with insurance soliciters. A1I three provide the sEtme

f i rs t  year  commiss ions on a l l  but  pension serv ice pol ic ies.  Et re

three eontracts  are as fo l lows:

(a) Ttre "Brokerage and Surplus Line Agreement" provided

that renewal commissions sha1l be earned from the second through

tenth years and sha1l be ful1y vested. (b) l fhe "Agents" contraet

provides the sane vested renewal commissions as the brokers contract

and in add.it ion "service fees" on renewals in subsequent years.

Ttr is type of contract is contingent, however, upon ttre agents

product iv i ty  -  genera l ly  $50,O00 of  new business a year  -  or  length

of  serv ice -  20 years.  (c)  The "agents career"  contract  prov ides

for vested renewal commissions for only the second through f i f th

years. For the sixth through tenth years the commissions are non-

vested and are less than those provided under other contracts. For

later years, however, service fees are provided and they are twice

as high as under the agents contract. To quali fy for ttr is contract

the agent must general ly produce on the average of $150,000 of ner,r

business a year or be with the company 15 years. Mr. Greene sold.

under the agents career contract.

B. ftre New England Mutual Insurance Company has the right

to  take a l l  bus iness produced by Mr.  Greene.  Mr.  Greene could

not place business with other companies without i ts approval. The

general agent received no commission on the placement of business with

other companies. Mr. Green would have the status of a broker with
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respect  to  th is  s ide l ine business.

9.  A career  agent  is  prov ided wi th  of f ice space and secretar ia l

service in proport ion to his productivity. fhese are either provided

directly by the general agent or else the career agent is reimbursed

for his own outlays. fhe career agent can provide himself with

more of f ice space and secretar ia l  serv ice but  on ly  at  h is  own cost

In any event the career agent may choose or hire his ov/n secretary.

Mr. Greene's productivity was tr igh enough so that he paid l i t t le

or  noth ing for  o f f ice space and secretar ia l  serv ice dur ing 1964.

11.  Mr.  Greene enro l led in  and paid for  academic courses in

estate planning. He secured. and paid for legal services in connection

with individual problems of estate planning which came up in his

dai ly  work.

12.  Mr.  Greene used space at  h is  ?rome for  insurance work.  He

consulted with cl ients there and stored f i led there.

13. Mr. Greene occupied off ice space in Hempstead, New York

during al l  or part of the taxable year i-n question.

14.  Mr.  Greene incurred ad.ver t is ing expenses of  over  $700 in

l .964 in  conjunct ion wi th  "cooperat ive ads"  in  magazines and journals .

ftrese ads sometime would mention both his name and a l i fe insurance

companies? name and sometimes only his name alone. He occasionally

advert ised. for business to be placed with other insurance companies

and such ads would be in only his own name.

Upon the foregoing f indings and al l  the evidence in the case

The State Tax Commission herebv

DECIDES:

A. Ttre taxpayer has not sustained the burden of proof that

he is an employee and is therefore subject to unincorporated business

tax .

B. the petit ion is denied and the deficiency as stated in

paragraph 2 is aff irmed in ful1 together with such interest, i f  any,



as may be

DATED:

! .

4 -

due pursuant to Section 684 of the Tax Law.

Albany, New York

r1 t>+t<.,n-b.e.a/ fl"lt l?7 0
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COMMISSIONER
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