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I In the l{atter of the Petitlon

of
GEORGE FRET AFFIDAVIT OF UAItIre

OF ilOTICE OF DBCISIOT
ry (cER?rrrED) Hrrr,

For a Redetemlnation of a Deflclency or
a Refirnd of Unincorporated Businesq
faxes under Arttcle(cr) 23 of the
Tax Iaw for the (Year(s) 1961 and 1954

State of l{erc York
County of Albany

Pa tn i c ia  Con ley r befug duly owornl depoeee and aayt that

she ie an employee df the lhpartnent of Taxatlon and Fl.nanccr ovcr 18 yeara of

age; and that on the 3rd day ofFebruary t L9 70, she aervcd the wtthh

l{ortlce of Decislonxfop(es6ffi$&fiCnt by (ccrttffed) lall upon Mr. Geonge Frei

(rrrerGnfxcxoe) the petltLoner tn the rlthtn

Proceedtngl by eneloalng a trrre copy thereof Ln a ceeure.ly eealed lrcrtpatd

wraPper addressed as folloysr Mr. George Frei , 19 Wind.errnere, Rockv1l1e
Centne, New York

and by depoelttng eane enclosed J.n a postpal.d properly addressed rrapper ln a

(nestx*ffrct c offlclal delnsttory) under the exc}ugl,vc care and etratody of

the llnlted tltates Post 0fflce Dcpartncnt withln the $tate of lfar York.

That deponent frrfher says that the sald addteaoce le the (rryuu&lulru

g*) pedtLoner herel.n and that the addrese eet forth on sald rrappcr Lr the lart

known addrege of the (:rpeccsffiruoethq) petltioner.

Snora to before ne thls

[trt day_.of Februa ,  I97O
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STAIE OF llEht YOnK
STATE TAX Col,tltrsslotl

In thc l{atter of the Petltl.on

of

GEORGE FRET ;

3
For a Redetermlnatlon of a lleflclency or
a Refund ofUnincornorated Business r
Taxes under Articlefin) e3 of the
Tax law for the (Year(s)1961 and I96Zt

AFFIIIAVII OF }IAILIXC
oF xofrcE or DEcISIof,
BY (cEmrrrED) l|rn

V'/A 
l)'/

c L.f:/ 
rr-r'l1

State of lls York
Gounty of Albany

Pa tn i c i a  Con ley r bel.ng duly swornl depoees and eayr that

she le an empLoyee of the Departnent of Taxatlon and Flnanccr ovcr 18 yeara of

agel and that on the 3nd day of Februany , L97o, she rervcd the wlthlE

llotlee of Ilecielon $en<Dqbemffinn) by (ccrttfted) nall upon Leon I. Lipner", CPA

(relneeentatlve of) the petltloner ln the wtthtn

;roceedingl by encloatng a true copy thcreof Ln a eecurely sealed poatpa!.d

wrapper addressed ae follorg: Mn. Leon f . Lipnen, CpA, 1l+1 Broadway,
New York, Nf 10006

and by depoetttng eme enclosed Ln a postpa!.d properly addressed rrappcr ln a

fOeg*xomnsrg offlctal. deposttory) under the exclusive care and euctedy of

the llnlted tltates Post Offtce Eepartncnt wlthln the State of lfcr tork.

Ttrat deponent firrther says that the sald addregeee ie thc (repreaentatlve

of) petttl.oner herei.n and that the addresc eet forth on saLd rrapper ls the lart

knom addrese of the (re;nesentativc of the) pctltloner.

Srrorn to before ne thls

l+tft daY of Febnu r  l 97O
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

GEORGE FREI

For .  a  Redeterrn inat ion of  a  def ic lency
or for Refund. of Unincorporated
Business Taxes unden Ar t ic le  23 of
the Tax Law for the years 1951 and
]-962

DECISION

Thre taxpayer having f i led a pet i t ion pursuant to Sect j -ons 722

anA 589 of the Tax Law for a ned,etermination of a deficiency, or

for refund, of  unincorponated busi-ness taxes imposed by Art lc le 23

of the Tax Law fon the years 1961 and 1952, and a heaning thereon

having been held before Nigel  G. Wnlght,  Hear ing Off icer,  and the

record having been duly examj-ned and considered., the STATE TAX

COMMISSION hereby,

FTNDS:

(1) Ttre pr inciple issue in th is case is whethen pet i t ionents

ac t iv i t les  cons t i tu ted  the  prac t ice  o f  a  p ro fess lon  w l th ln  the

meaning of  Tax Law Sect ion 703(c) so as to be excluded from the

unincorporated business tax.  The amounts of  the def ic lency in

tax otherwise due of  $f095 .95 for 1951 and $1189 .2O f  oy 1962 is

conceded to  be  cornec t .  A  secondr f ,y  i ssue is  the  assessment  o f

a penal ty of  #274.2\  for  the year 1961.

(2 )  The taxpayer ts  ac t i v i t ies  have been descrLbed as

industr ia l  design on archi tectual  design.

(3) TLre taxpayer maintained an of f ice at  110 East 30 Stneet,

Manhattan.

(L) Capi ta l  is  not a matenial  i -ncome producing facton of

the  taxpayer rs  bus iness  ac t iv i t y .



(5)  Mr.  Fre i  employed ass is tants '  wt rose work was under

h is  superv is ion and which was subject  to  I4r .  Fre i ts  f ina l  approval

be fo re  be ing  re l eased  t o  c l i en t s .

(6)  The taxpayer  secured h ls  or ,m c l ients  through a reputat ion

acqui red,  by h is  former associat ion wi th  a bus iness consul t ing

f i rm.  In  addi t ion,  he d id work for  I ,1r .  Ra;rmond Lowey on Mr.  Loweyrs

accoun ts .

(?)  The taxpayer  at tended New Yonk Univers i ty  School  o f

Archi tecture and the Ecole d.e Beaux Ar tx  in  Par is  in  the 193ors

but  never  graduated.

(B )  I n  1939  and  19hO he  was  an  i ns t ruc to r  a t  N .Y .U .  t each ing

ind.ust r ia l  des ign.  He has been a r r jurorr r  on s tudent  work at

P ra t t  I ns t i t u te  and  i s  now l i s ted  as  a  f r j u ro r r ro f  t he  Na t iona l

Inst i tu te for  Archi tectual  Ed"ucat ion.  He is  a member of  the

Amer ican Inst i tu te of  Archi tects .  He is  not  a  member of  the

Amer i can  Soc ie t rX  o f  I ndus t r i a l  Des igne rs .

(9) The tar' ,payer" was employed f4om 19h3 to 1950 by Amos

Pannish & Co. ,  and became Vice Pnesident  in  change of  the t ts tore

Design Div is ion,  Reta i l  Bui ld lngs and fn ter iors .  r r  The taxpayer

after the taxable year in questj-on was employed by Rayrnond Lowey

i r i i l l i am Sna i th  Co . ,  as  D i rec to r  o f  Re ta i l  S to re  P lann ing .

(10 )  Mr .  F re i  i s  no t  l i censed  as  an  a r ch i t ec t .

(11)  I { rp .  Fnei ts  work is  a  unique f ie ld  and there is  no

l i cense  wh ich  wou ld .  ce r t i f y  qua l i f i ca t i on  i n  t h i s  f i e1d . .

(12)  Mr.  Fre i ts  work is  a lmost  who11y the design of  the

inter iors  of  re ta i l  s tores.  Thi -s  inc ludes f loor  layout ,  des ign

of  d isp lay cabinets  and in ter ior  d .ecorat ion and inc ludes the p lanning

o f  execu t i ve  and  s to rage  spaoe  as  we l l  as  the  ma in  se l l i ng  a rea .

He a lso advises on what  depar tments are su i tab le for  the s tore

and on best  locat ion for  a  s tore based upon t ra f f ic  s tud ies and.

o the r  f ac to rs .

(13)  Mr.  Fre i  uses in  h is  work ;  t ra f f ic  s tud. ies,  formulas

of  re ta i l  t rade groups,  and.  t t f igures of  per formancet t  for  d .epar tment

s to res .  H is  ob jec t i ve  i s  t o  p roduce  a  h igh  vo lume o f  sa les  fo r

t he  s to re .
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( f l i  The taxpayen fa i led to  f i le  a  neturn because of  re l iance

on an advisor  of  unquest ioned competence.

Upon the fonegoing f ind ings and a l l  the ev idence presented.

henein,  the State Tax Commiss ion hereby

DECIDES:

The  taxpayen ts  ac t i v i t i es  a re  p redomina te l y  d i rec tedA

toward advis ing business f i rms on the conduct  o f  bus iness wi th

a  v iew  toward  g rea ten  p r "o f i t s .  Ac t i v i t i es  as  a  re ta i l  s to re

consu l tan t  a re  no t  ac t l v i t i es  i n  a  t t f i e l d  o f  sc ience  on  l ea rn ing

gained.  by a pro longed cour^se of  specia l ized inst ruct ion and study. r r

This  taxpayer  acqui red t r is  competence as a resul t  o f  bus iness

exper ience and not ,  pr imar i ly ,  through academic work.  Taxpayen

has not  susta ined the burden of  proof  that  he is  a  profess ional .

The fai lure to f i le a return was due to reasonable cause

and not  wi1 l fu1 neglect ;  the def ic iency for  1951 is  redeterrn lned

to cancel  the pendl ty  inc luded there in.

I fhe not ice of  def ic iency for  each of  the years 1961

and 1952 in the amounts of  $rOg6.9l  and $l+89.2o are af f i rmed

together wi th suctr  interest ,  i f  any as may be due pureuant to

Tax  Law Sect ion  6Bb.

Dated! Januapy 23, L970, Albany, New York

STATE TAX COMMISSION

PREFIDENT


