
.stillt' oF t{Ett' YoRK
STATE TAX COM}IISSION

In the l,latter of the Petltton

of

ITT FOSTER AND ANNE FOSTER 
:

:
For a Redeter:nlnation of a l)eficl.ency or
a Refund 66 Unincorporated Businessg
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L962 3

AFFIDAVIT OF }IAILING
OF IIOTICE Of DECISIOII
BV (CERTTTTED) HArL

\=':t*. r
t--/-

UBT
tqTD

State of New York
County of Albany

claire A- Draves e berng dury swornl depoees and saye that

she is an employee of the llepartnent of Taxatlon and Financer over 18 years of

age; and that on the 30th day of November , 1970, she eerved the withln

ilotice of Decision (or Deternrfnatlon) by (certtfl.ed) mall upon Selzmour S.

Seiden CPA (representatlve of) the petl.tloner ln the within

proeeedingr by encloelng a true copy thereof in a secureJ.y eealed postpaid

nrapper addressed as follonss Seymour S. Seiden CPA
386 Park Avenue, South
New York, New York

and by deposlttng same enclosed in a postpalil properly addressed rrrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Offlce Departuent withln the State of lfer York.

Ttrat deponent firrther says that the said addressee ie the (representatlve

of) petltf.oner hereln and that the address set forth on sald wrapper lg the lart

known address of the (repreeentati.ve of the) petltLoner.

Sworn to before ne this

h day of ., November



STAfE OF }IEti' YORK
STATE TAX COMHISSION

In the Matter of the Petltl.on

of

ITY FOSTER AND AI{NE FOSTER

:
For a Redetermination of a lleflcLency or
a Refund of Unincorporated Business3
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) Lg62 !

AFFIDAVIT OF }IAIIIIIG
OF NOTICE OT DECISION
BY (CERTTFTED) l{ArL

State of New York
County of Albany

Cla i re A.  Draves e beLng duly swornr deposes and saya that

she is an employee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 30th day of Novernber t I97O r she eerved the wtthin.

lfotice of Decision (or Determinatton) by (certlfied) ma[L upon IIY Foster i

and Anne Foster (representatlve of) the petitloner ln the wlthln

p:oceedingl by encloelng a true copy thereof in a seeurely sealed postpaLd

wraP?er addressed as follopsr I{Y Foster and Anne Foster
32 Ridge Erive
Westbury, New York

and by deposlting same errclosed in a postpald properly addressed rrapper ln a

(post office or offlclal deposltory) under the exclugive care and custody of

the llnlted States Poet Offlce Departnent wtthtn the State of lfen York.

Ttrat deponent firrther Bays that the sald addressee ie the (representatfve

of) petttLoner hereln and that the address set forth on Eaid wrapper ls the laat

known address of the (repreeentatl.ve of the) petltl.oner.

before rne this

of November , 1970. (k'" ((



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

i{Y FOSTER ANd ANNE FOSTER

for a Redetermination of a Deficiency
or for Refund of Unincorporated Busi-
ness Tax under Art icle 23 of the Tax
Law for the Year 1962

DECISION

Tlhe taxpayers having f i led a petit ion pursuant to Sections

722 and 689 of the Tax Law for a redetermination of a deficiency dated

December 13,  1965,  of  un incorporated business tax imposed by

Article 23 of the Tax Law due for the year 1-962 and a hearing having

been duly  held before Nigel  G.  Wr ight ,  Hear ing Of f icer ,  and the

record having been duly examined and considered,

The State Tax Commission hereby

F INDS:

1. The sole issue in this case is whether the taxpayer, Hy

Foster, is wholIy or part ial ly exempt from the unincorporated business

tax by reason of being an employee or by reason of activit ies so inci-

denta l  as not  to  const i tu te a bus iness.  His  wi fe ,  Anne,  was not

involved in his income-producing activit ies. I t  was agreed that

$2479.43 represent ing deduct ions d isa l lowed by a Federa l  audi t  change

should be also disal lowed for unincorporated business tax purposes.

2 .  The  de f i e iency in  i ssue  i s  f o r  t he  sum o f  $556 .01  p lus

in te res t .

3. Mr. Foster is a salesman representing primari ly Delmonico

International- Corporation of Maspeth, New york, a distr ibutor of

refr igerators and other major appliances. During the taxable year

about 49% of }r is gross sales were for Delmonico. About 44% of t ' is

gross sa les were for  three other  f i rms se l l ing smal l  o f f ice

refr igerators, radios, and tape recorders, a1l non-competit ive with

Delmonico.  About  7 % of  h is  gross sa les were for  four  other  f i rms.
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4. Tacpayer sold only to chain stores with headquarters in

the metropolitan New York City area. He was assigned. prospects by

Delmonico and had 25 or 30 "key accounts". He could not sol icit

other business because terri tories had been assigned to other

salesmen. He had to report to them frequently, almost daiIy. He

used Delmonico's telephone and stationery. He had to visit  the

branches of the chain stores. His duties included instructing

retail personnel and hand.ling complaints received by the retail

s to res .

5. Taxpayer was on a straight commission basis for both

Delmonico and the other wtrolesalers. In 1962 no amounts were with-

held by any company from commissions due Mr. Foster for Federal

fncome Tax or Social Security Tax.

6. Taxpayer has no business stationery of his own. He did

have space in the basement of his house where lre did some paper

I
work. 

I
I

7. Prior to L962 taxpayer's experience fras been as a sales
I

manager for retail chain stores. Ttre year l96P was h js f irst year

sell ing for wholesalers. He asserts that t" ,{nresented sidelines
I

because of his own demands that he be able to parn a sufficient
I

income while building accounts for Delmonico. I t" L964 he started
I

representing Delmonico only and received a guapanteed draw and
I

Delmonico withheld taxes on the amount of the luaranteed d.raw.

8. TLre taxpayer did not sol icit  customers for tr is sidel ines

otfter than the customers of Delmonico. He estimates that only Le/"

of tr is t ime was spent on sideline business. Taxpayer made no

attempt to prove the amount of expenses allocable to his sideline

bus iness .

9 .

incidental

regularity

Ilhe

or

SO

taxpayers sideline business was not isolated,

casual and had sufficient continuity, frequency and

as to constitute the carrying on of a business.
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Upon the foregoing f indings and al l  the evidence in the case,

The State Tax Commission hereby

DECIDES:

A. 1fl :e taxpayer, Hy Foster, w,as an employee of Delmonico

International Corporation during the tax year in question. He was

an independent contractor with respect to the other companies he

represented. His wife, Anne, is not l iable for unincorporated

business tax.

B. The notice of d.ef iciency is erroneous in part and is

redetermined to be $374.58 together  wi th  such in terest , i f  any,

as may be lawful ly due pursuant to Section 684 of the Tax l,aw.

DATED: Albany, New York

,ri ,oaaahzd fl ?, tf lO

STATE TAX COMIqISSION

COMMISSTONER

COMMISSIONER



'STATE OF NEW YORK sr^rE rAx .o*,rrl'o*
HEARiltC Ul{rI

E O W A R O  R O O K

SECRETAiY TO

coMMtS3to l l

ADORE33 YOUi iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ^ C T I N G  P R E s I O E i l T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT,,OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
A[BAttlY. N. Y. t2226

AREA CODE 518

457-2655, 6,  7

Albany, New York

November 30, L97O

IIY Foster & Anne Foster
32 Ridge Drive
Westbury, New York

Please take notice of the
the State Tax Commission

Please take further notice that
the Tax Law any proceeding in
must be commenced within 4
the date of this notice.

Petitioner's Representative
Law Bureau

Decis ion
enclosed herewith.

of

pursuant to Sect ion #722 of
court to review an adverse decision
Months after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

, ,r /-f-,
.';t -..,'a.^ - ' . lZ ,.-,' !

Nige1 G. Wright
HEARING OFFICER

AD-t.r2 (7 /7O)
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STATtr OF }.]EI.I YORK

STATE TAX COFI.}IISSION

In  the  I {a t te r  o f  the  Pet i t ion

o f

. HY FOSTER and AIJI'JE FOSTER

for  a  Redeterminat ion  o f  a  Def - r -c iencv
o r  f o r  R e f u n i  o f  U n i n c o r p o r a i : e c 1  A u s i - -
n e s s  T a x  u n C e r  A r t i c - r  e  2 3  o f  t h e  ' i a x

lerw for the Year l -962

DEC IS ION

fhe taxpayers hav ing f i led a oet i f ion pursuant  to  Sect ions

722 anc 689 of  t l re  Tax Law for  a  rec leterminat j -on of  a  def ic iency dated

December 13,  L965,  of  un incorporated business tax imposed by

Article 23 of the Tax Law Cue for the year i t962 and a hearing having

been c lu ly  he ld before Nigel  G.  wr ight ,  Hear ing of f icer ,  and.  the

record having been duly examined anrf considered,

The State Tax Coinmission hereby

F INDS:

i .  The so le issue in  th is  case is  whether  the taxpal 'er ,  Hy

Foster, is whol- ly or part ia' l  ly exempt f rom the unincorporat,ed business

tax by reason of  be ing an ehployee or  by, reason of  act iv i t ies so inc i -

denta l  as not  to  const i tu te a bus iness.  I I is  wi fe ,  Anne,  was not

involved in  h is  income-producing act iv i t ies.  I t  was agreed that

$2479.43 reroresent ing deduct j -ons Cisa l lorved by a Federa l  audi t  change

should be a lso d isa l lowed for  un j -ncorporated business tax purposes.

2 .  The  de f i c i ency in  i ssue  i s  f o r  t he  sum o f  g556 .C1  pJ .us

in te res t

3.  Mr.  Foster  is  a  sa lesman represent ing pr ima' r i ly  Delmonico

rnternat ional  corporat ion of  Maspeth,  New york,  a  d is t r ibutor  o f

ref r igerators and other  major  appl iances.  Dur ing the taxable year

abou t  49% o f  h i s  g ross  sa les  were  fo r  De lmon ico .  Abou t  44% o f  h l s

g ross  sa res  were  fo r  t h ree  o the r  f i rms  se l r i ng  sma l l  o f f i ce

re f r i ge ra tc rs ,  rad ios ,  anc l  t ape  reco rCers ,  a l l  non -compe t i t i ve  w i th

De ln ron i co .  Abo i l c  7 ; ' d  o f  h i s , r ross  - sa ies  were  fo r  f ou r  o t l r e r  f i rms .
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4. Taxpayer sold only bo chain stcires wj.th heaclquarter! in

the metropol i tan I . Iew Ycrk Ci ty  area.  I le  was ass igned prospects by

De imcn ico  and  had  25  o r  30  " key  acco ' , t n t s " .  He  cou ld  no t  so l i c i t

o the r  bus iness  beeause  te r r i  t o r i es  had  been  ass igned  to  o the r

salesman.  He had to repor t  to  them f r :equent ly ,  a lmost  da i ly .  He

used Delmonico 's  te lephond ancl  s tat ionery.  F ie har . l  to  v is i t  the

branchds of the chain stores. His duties included instructing

reta i l lpersonnel  and handl ing compla ints  received by the reta i l

s to res ;

5. Taxpayer was on a straight commission basis for both

Delmon{co and the other wholesalers. In 1962 no amounts'were with-

. . . . 'held bi any companlz from commissi-ons due Mr. Foster for Federal
I

IncometTax or  Socia l  Secur i tv  Tax.

have

worK.

q.  Taxpayer  has no busi .ness s tat ionery of  h is

sl iace in the basement of his trouse where he did

7.  Pr ior  to  1962 taxpayer 's  exper ience has been as a sa les

manager for retai l  chain stores. Thre year L962 was ?ris f irst year

sel l ing for  wholesalers .  He asser ts  that  he represented s ide l ines

because of his own demands Lhat he be able to earn a suff icient

income while building accounts for Delmonico. In 1964 he started

representing Delmonico only and received a guaranteed draw an_d

Delmonico withheld taxes on the amount of the guaranteed draw.

8.  fhe taxpayer  d id  not  so l ic i t  customers for  h is  s ide l ines

other than the customers of Delmonico. He estimates that only LO%

o-f his t ime was spent on sideline business. Taxpayer made no

attempt to prove the amount of expenses al locable to his sideline

bus iness .

9.  fhe taxpayers s ic le l ine business was not  iso lated,

inc identa l  or  casual  ano had suf f ic ient  cont inu i ty ,  f iequency and

regular i ty  so as to  const i tu te t l :c  c : r r1" inE on of  a  bus iness.

own. He did

some PaPer
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Upon the foregoing f ind ing,s  and.  a l l  the ev iCence in  the case,

l " l :e  State Tax Commiss ion hereov

DECIDES:

A-  fhe  taxpaye r ,  Hy  Fos te r ,  was  an  emp loyee  o f  De lmon ico

Internat ional  Corporat ion dur ing the tax year  in  quest ion.  He was

an independent contfactor with respect to the other companies he

represented.  His  wi fe ,  Anne,  is  not  1 iab le for  un incorporated

bus iness  tax .

B.  The not ice of  def ic iency is  er roneous in  par t  and is

redetermined to be $374.5e together  wi th  such in terest , i f  any,

as may be lawful ly due pursuant to Section 684 of the Tax *.r.

DATED: Albany, New York
! ,  -tCnhl.-/, t7 ff lA

STATE TAX COMMISSION

COMMISSIONER

IONER

\ , l  * r - - -  \ r '
i |r r- LLI)i h r-i i.t.,;uu

COMMISSIONER


