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WA JACK ESFORMES A PARTNERSHIP

YOR REVISION OR REFIME OF UNINCORFO-
BATED BUBINESS TAXES UNDER ARTIOLE
16-A OF THE TAX LAW FOR THE YRARS
3953 AND 1956

DETERMINATION

mm,ammmmm
msmnnmwwumwwm
16-A of the Tax Lav for the yeavs 1955 and 1956, mnd heurings
having been held fn cormestimn thavewith at the offise of ¥he
State Tax Comiseion, 50 Centve Stvest, Wew Yovk, Now York en
mu,mumu.mm:m:&.m
oftiser, &t shish last wentined heaving, Jask Rufewman, ¢0-
partaer, wummmmww
Albert J. Hasaon sd Oempany, m.wm:.m_~
C.P.A., Snd Myrem W, Siskin, Seq., 8 the mmm
duly asamined and ounwideved,

(2 §) mm, s partaarehip, £iled partusrship snd
MWmmmmmlmM1m
in which it yeported net inoome in the smeunts of $34,974.77
md $20,600.94 for sadd vespestive yemrs fyem its businase s
"prefuse merehants®,

(2) Om November 17, 1958 the Departmnt of Tmmtion and
Pinanoe made am sdditional assessment of wminsorpersted business
tmmns (Assesmmsnt Mo, B-497134) against Jack Esforwas, & parbe
nership, fer the yasr 19553 in the smount of $1,007.88, It v
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,mmmmmwmm«mm
mwmmmmm |
mwummmmu.m
mummmummmum
mmmamwnsa.m. umm
mtmmmxmmmum
mumm. mewmmmmn
MW&MM&MMMM
fn the swomt of $3,127.49 smd for additional eentribakions. On
Wa,mmmmmmmu
mummummwmnﬁm
mmummmmum_

(3) mwu;WMWMWﬂ
mmmmmwwm
tax sgafuat the partnership of Jaek Sefermss (Assessumt o,
um)mmmummmmwu.m.uuh
mmmummmum.mmmw
mmmmmmwumm‘ )
fnelugidle fn incoms subjest te winoerperated business tax. The
mmmammumwﬂ
umm:mmm«mmm The tugayave
;mWMMW“Mwwﬂmm
salariss as partnerehip ineoms.

(4) During the yesrs 1955 and 1956 and prior therete |
 the partnerehip of Jack Eeferwes censisted of two hrethere, Jesk
mm.umw.mmm.mw»m |
Torminal Market, Bronx, New York Cfvy. mmamm
neve in the partnesehip was as follows:s Jack, 50K, Marvay, 308
and Nathas, 20%, Muﬂtmthmmmg* :
mmmwaumawsm
mmmmmnwmm
produse mavkets within the Mrtrepelitan New York sves.
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(5) In 1950 the individusl mewbears of the partnerehiy

£110d & osrtifisate of incerperstion wder the nams of Jask

Esfermes Corpovation purewsnt to the lews of the State of Vierlds,
The corperstion maintained its prinsipel and ssle plase of basinere
st Wil Bessh, Floride snd was engeged in the bustuses of buping
mnunmmuhmmmm
States. It was eapitalined for $25,000. ALL of the sharee of
WMMM-M&M,M”W'HMI#_”
1)) mmmgwmmm
wmmmwmmm The daye
mmmmnammmmw
31 vharess the partnervhip maintained its besks on & calemder
Bis duties were ohiefly amoutive. We wewld ales selisft bub
ness by phone. Murey Ssfuses ws secvebiry, itin duties eems
uwummmmummmm -
of tomatess., HNsthan Beformes was vise-presidwnt sd in chasgy
of curtoner velstisne e belul? of the serpewntion. The sewrs

,WWMwMMMMhm

o {ts elfisers, MMMMMhMm
in the Fall, frem Ceteber threugh Jamsary, and eos in the Spving,
from April threugh Muy. mmwummw

 the Sadividual pertnas frem the swrpention wie §25,000 in 1988

snd $30,000 £ 1956, Tha eerpovesion withhild fueems and sesia)
sscurity tmms frem the sslaries paid te the mmbers of ¥he pavte
nership vie vere also covared by wemploynmt fnewssos. The
Wmmmmmmum
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DESERIINES §
w mmmwmmmmm

mwummumuuw
do Wt owmwtitube m winscrporated businass, Asssntiogly, e
mmummammwa‘w
mawmmumwm
metmwuwmumm |
muwmmuw“u ,
N mwmmmmwmmmmh‘
(i) M.mwmmw
memmmmwm
_WMMWN*M#W“W
wmmummammm* S
Wmmumummaumm
of $192.36 md $94.26 for the vespeotive yemw 1955 i 1956 e B
mamwmwmnum
dus mnd oving. mmmmmnm
mummmm

Dateds Albemy, Mew York the Sthdey ef February, 1990 |

/s/ Norman Gallman

/s/ A. Bruce Manley -

/s/ Milton Koerner



STATE OF NEV YORK
STATE TAX COMMISSION
IN THE NATTER OF THE APPLICATION
or
NATHAK ESPORMES
FOR REVISION OR REPUND OF PERSONAL IN-

COME TAXRES UNDER CLE 16 OF THE TAX
LAV POR TEE YRAR 19%

DETERMINATION
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The taxpayer having filed an application for revision
or refund for personsl income taxes under Article 16 of the Tax
law for the year 1955, and hearings having been held in conneetion
therewith at the office of the State Tax Commission, 80 Centre
Street, New York, New York on May 19, 1964 and Jamuary 18, 1965
before Bolomon Sies, Hearing Officer, at which hearings testismony
was taken and the taxpayer having been represented by Albert J.
Hasson and Company, Accountants, by Albert J. Hasson, C.P.A., and
Myron W. 8iskin, Esq., in the matter having been duly examined and
congidered,

The State Tax Commission hereby findst

(1) During the years 19355 and 1956 and prior thereto,
Jack Bsformes, Murray Esformes, brothers, and their father, Nathan
Ssformes, were co-partners doing business under the name and style
of Jack Esformes, & partnership, as "produce merchants” at Bronx
Terminal Market, loocated in the Borough of Bronx, Oity and State
of New York. The intersst of the members of the partnsrship were
as follows: Jack Esformes, 50%; Murray Esformes, 304 and Nathan
Zsformes, 208. Profits and losses were shared in the sase ratio.




(2) On Pedruary 13, 1959 the Departasnt of Taxation
' and Finance made an additional assessment of unincorporated
business taxes against the partnership for the year 1956 (Assess-
ment No. B-589389) on the ground thet the salaries recelived by
Jack, Marrey and Rathan Esformes in the total amount of $30,000
 fyom Jack Esformes Corporation constituted sdditionsal receipts of
the partnership business includible in income subject to unine
corporated business incoms taxes. The assssament also included &
protion of travel and entertainment expenses disallowed on Federal
sudit and an adjustment of contridutions.

(3) The taxpsysr filed s nonresident income tax re-
turn for the year 1956, On Pebruary 13, 1959 an additional as-
sessment was issued against the taxpayer for the year 1956
(Assessment No. B-549391), as & result of the assessment made
against the partnership and more fully set forth in frinding (2)
above, thereby inereasing the taxpayer's distributive share ot
partnership income. The taxpayer is only contesting that por-
tion of the assessment which increases the partnership ingome
by including therein the sslary income of the member partners.

(4) 'nu‘ partnership was engaged in the business of
purchasing, repacking and selling of tomatoes to supersarkets
and individusl produce markets within the Metropolitan New York
area.

(5) In 1950 the individual members of the partner-
ship filed & certificate of incorporstion under the nans of
Jack Esformes Corporation pursuant to the laws of the State of
Fiorids. The corporation maintained its prineipsl and sole
place of business at Miani Beach, Florida and was sngaged in
the business of buying tomstoes in Florida directly from growers
elther for its own sccount or ss & commission broker to be sold
throughout the United States. It was capitalised for $85,000
All of the shares of stock of the corporation were owned by the
partnership. ,nmmmmtw‘nm,mmmmu
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impair the credit of the partnership.
(6) The individual members of the partnership wers
 also officers and directors of the Florida Corporstion. The
corporation kept its books on a fiscal year basis ending )
October 31 whereas the partnership maintained its books on &
calendar year basis. Jack Esformes was president of the cor-
poration. His duties were chiefly executive. Ne would also
solicit duginess by phone. Murray Rsformes was secretary.
His duties consisted of visiting pscking houses and arrsnging
for the purchase of tomatoes. Nathan Esformes was vice-president
and in charge of customer relations on behalf of the corporstiom.
There are two growing seasons in Florida, one in the Fall,
from October through January, and cnetin the Spring, from April
through May. The total amount of salary received by the in-
dividual partners from the corporation was $25,000 in 1955 and
$30,000 n 1956. The corporation withheld incone and social
‘security taxes from the salaries paid to the mesbers of the
partnership who were also covered by unemployment insuranse.

(7) The corporstion maintained separate books and
records snd esployed various personnel other than the member
partners.

mwmtummmamgs,mmmmmr
presented herein, the State Tax Gomaission heredy |

DETERNINES : _ , A

(A) The sctivities of the partners for the corporation
wers not interrelated or integrated with the activities of the

| partners for the partnership. The performance of services by

the members of the partnership as officers of the corporation

do not constitute an uninecorporated business., The compensation

paid to the members of the partnership by the corporation does

\ not constitute receipts of an unineorporated business regularly
| carried on by the taxpayer partnership subject to unineorporated

business tax in sccordance with the provisions of Seetion 386,




¢ wlhe,

Articls 16-A of the ¥ax Law, then in effect.
(B) Accordingly, there was no increass in the tex-
payer's distributive share of partnership income with respect

to the salaries received by the aember partners from the ¢orpore~

tion. The assessment made against the taxpayer for the year
1956 (Assessuent No. B-549391) is modified by exsluding there-
from the taxpayer's proporticnste share of the distridusion of
partnership ineome incressed by including the salaries of the
menber partners received from Juck Esformes Corporaticn. The
assessment is therafore cancelled to the estent of §343.8%.
There 1a due on said assessment the amount of $23.14 exelusive
of acerued statutory charges that may de lawfully due and owing.
The taxpayer's spplication for revision or refund, except as
herein modified, is denied.

DATED; Albany, New York this oth éay of February » 1970,

~/s/ Norman Gallman

/s/ Milton Koerner




STATE OF NEW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION
| oF
JACK ESFORMES
FOR REVISION OR REFUND OF PERSONAL IN=

COME TAXES UNDER ARTICLE 16 OF THE TAX

LAW POR YEAR 1956 DETERMINATION
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Jack Esro:mes having filed an applieation for revision
or refund of pirson&l inadﬁé tax under Article 16 of the Tax Law
,ret the year 1956 and hparinga}having been held in sonnegtion here-
with at the office of the State Tax Commission, 80 Centre Street,
New York, New York, on May 19, 1964 and on January 8, 1965 before
Solomon Sies, Hearing OFficer, at which last mentioned hearing the
taxpayer Appeircd and testified ggd sald taxpayer having been rep~
resented by Albert J, Hasson and Company, Aeceountants, by Albert
J. Hasson, C.P.A., and Myron W, Biskin, Esq., and the matter having
been duly examined and eonsidered,

The State Tax Commission hereby finds:

(1) During the years 1955 and 1956 and prior‘thcrito.‘
Jack Esformes, Murray Esrorﬁuu, brbthera, and their father, Nathan
Esformes, were co-partners doing business under the name and style
of Jasck Esformes, a Partnership, as "produse merchants" at Bronx
Terminal Market, losated in the Borough of Bronx, City and State of
New York., The interest of the members of the partnerahip were aas
follows: Jaek Esformes, 50%; Murray Esformes, 30% and Nathan Esformes,
20%. Profits and losses were shared in the same ratio. |

(2) On February 13, 1959 the Department of Taxation and
Finance made an additional assessment of unincorporated business tax

against the partnership of Jack Esformes (Asse;ament No., B~-5491389)



. o
for the year 1956 on the ground that salnr;cs in the totsal amount of
$30,000.00 received by the members of the partnership from Jack Esformes
Corporation eonstituted additional unineorporated business tax, The
assessment also inscluded a portion of travel and entertainment expenses
disallowed on Federal audit and an adjustment of eontributions, The
taxpayer is only contesting that portion of the assessment which in-
cluded salary income as additional partnership inecome attributadble to
the taxpayer's distributive share thereof.

(3) The taxpayer filed 2 nonresident ingcome tax return for
the year 1956, On February 13, 1959 an additional aasessment (Asseas~
ment No., B-549390) was issued against the taxpayer for the year 1956
as 2 result of the assessment made against the partnership and more
fully set forth in finding (2) above, thereby insreasing the taxpayer's
distributive share of partnership income. The taxpayer is only aon=~
testing that portion of the assessment which inereases the partnership
ingome by including therein the salary income of the member partners.

(4) The partnership wes engaged in the business of pur¢has-
ing, repacking and selling of tomatoes to supermarkets and individual
produce markets within the Metropolitan New York area.

(5) In 1950 the individual members of the partnership flled
a certificate of incorporation under the name of Jack Esformes Corpora-
tion pursuant to the laws of the State of Florida, The corporation
maintained its principal and sole place of business at Miaml Beaeh,
Florida and was engaged in the business of buylng tomatoes in Florida
direotly from growers mither for its own account or as a gommission
broker to be £20ld throughout the United States, It was cepitalised
for $25,000.00. All of the shares of stock of the corporation were
owned by the partnership. It was claimed thet this was done in order
not to impair the credit of the partnership. |

(6) The individual members of tha.partncrahip were also
officers and directora»or the Flarida'cbrparacion. The corporation
kept its books on a riacgl year basis &ndinﬁ‘Octobar 31 whereas the




partnership maintained its books on a calendar year basis., Jask
Esformes was president of the aorpération. His duties were ghlefly
exegutive, He would also wmlieit business by phone, Murray Esformes
was aear&tury. His duties consisted of visiting packing houses and'
arranging for the purchase of tomatoes. Nathan Esformes was vice-
president and in charge of sustomer relations on behalf of the sor-
poration, The eorporation employed three or four other individuals
in addition to its officers. There are two growing seasons in Florida,
one in the Pall, from Ootober through January, and one in the 3Spring,
from April through May. The total amount of salary regeived by the
individual partnsrs from the corporation was $25,000,00 in 1955 and
$30,000.00 in 1956. The gorporation withheld income and loaiullaocur~
ity taxes from the salaries paid to the members of the 9artucrship who
were also ¢overed by unemployment insurance.

(7) The corporation maintained separate books and re¢ords
and employed varicua personnel other than the member partners,

: Based upon the foregoing findings and all of the evidense

‘presented herein, thé State Tax Commission hereby

DETERMINES 1 o

(A) The activitiea of the partners for the gsorporation were
not interrelated or integrated with the aectivities of thi partners for
the partnership. th performanee Gf services by the members of the
partnership as officers of the gorporation do not constitute an unine
corporated business, Accordingly, the compensation pald to the mem=
bers of the partnership by the corporation do not constitute receipts
of an unincorporated business regularly carried on by the taxpayer
partnership subject to unineorporated business tax in aceordance with
the provisions of Suatibn 386, Article 16-A of the Tax Law.

(B) There was no increase in the taxpayer's distributive

share of partnership ineome with respeot to the salarils regeived from

the ecorporation., Aseordingly, the assessment against the taxpayer for
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the year 1956 is hersby modified by tuoludiig therefrom the tazpayer's
proportionate share of partnership ineome inereased by &acludins the
salaries of the member partners received from Jask Esformes Corpora-
tion, The aforementioned assessment against the taxpayer for the year

1956 (Assessment No, B-549390) is hereby cancelled to the extent of

$1,035.32. There 1is due on said assessment the amounts of $74.93 ex~

elusive of aeerued statutory charges that may be lawfully due ahd
owing. The taxpayer's npplic&tien for revision or refund, exeept as
herein modified, is denled.

pated: Albany, New York the Othm  day of February, » 1970,

THE STATE TAX COMMISSION

/s/ Norman Gallman

FEESTDERT

/s/ A. Bruce Manleﬁ . :
Rt

/s/ Milton Koerner




