
OF T{Ettl YORK
TAX COMMISSION

D*P.gNPc's T

UBT: - 1170
STATE
STATE

In the l,fatter of the Petltion

of
:

Natal ie P. Davenport
:

For a Redetemination of a D,eflciency or
a Refund of Unincorporated Business:
Taxes under Article(s) ZS of the
t"14gg,tofrE\" Jxrt6)n1e6o, re61 :

State of New York
County of Albany

claire A. Draves e ber.ng dury sworn, deposes and saye that

she is an employee of the Departurent of Taxatlon and Fl.nance, over 18 years of

agel and that on the 30th day of Novernber , L9 70, she setrved the wlthln

Notice of Decielon (or Determinatton) by (certtfied) ma{I upon Alfred N. Licalsi

(representatLve of) the petitloner ln the wlthin

p:oceedingl by enclosLng a true copy thereof in a seeurely eealed postpatd

w"apper addressed as follows: Al f red N.  L iCals i
Main,  LaFrenz & Co. ,  CPArs
280 Park Avenue
NewYork, [[bw York 10017

and by depostting same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclugive care and cuctody of

the llnited States Post Offlce Departrnent withln the State of lfen York.

firat deponent further says that the sald addressee is the (representatlve

of) petttJ.oner herel.n and that the address set forth on sal.d rrapper lg the lact

known address of the (representatlve of the) petltl.oner.

Sworn

AFFIDAVIT OP UAITIIIG
OF }TOTICE OF DECISION
BY (CERTTTTED) r{art

to before rne thls

e1$ovember3 ,  1970.



STATE OF NEti' YORK
STATE TAX COM}IISSIOI

In the !,{atter of the Petltion

of
:

Natal ie P. Davenport
!

For a Redetermination of a Dqficiency or
a Refund e6 Unincorporated lhrsiriess.
Taxes under Articte(s) 23 of the
Tax Law for the (Year(s) 1960, 1961, :

L962 ,  : -963  dnd  1964

State of NeHr York
County of Albany

Claire A. Draves r belng duly swornl depoaes and saye that

she is an ernployee of the Ilrepartsrent of Taxation and Flnancer over 18 years of

ages and that on the 30th day of November r 1970, she eerved the wlthln

lfotice of Decision (or Determinatton) by (certiffed) ma{L upon Natalie p.

Davenport (representatlve of) the petitloner in the wlthin

proceedingr by encloeing a true copy thereof in a securely sealed postpald

wraPPer addressed as follows: Natalie Pi Davenport
45 Sutton Place S.
New York, New York

and by deposltlng same enclosed in a postpald property addressed wrapper ln a

(post office or official- deposltory) under the exclugive care and cuctody of

the llnited States Post Office Departrnent withln the State of l{er York.

That deponent further saylt that the said addressee ie the (representatlve

of) petitl.oner herein and that the address eet forth on said wrapper ls the laet

known address of the (representative of the) petitl.oner.

AFFIDAVIT OF UAILING
OF }TOtICE OF DECISIO}I
BY (CERTTTTED) HArt

Sworn to before rne this
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STATE OF NEI/T YORK

STATE fAJ( COMMISSION

fn the Matten of  the pet i t ion

of

NATALTE P. DAYENPORT

for a Redetenninat ion of  a Def ic iency
on for Refund of Unincorporated
Business Taxes under Art ic le 23 of
the Tax Law for t le years 1950, 196l.,
1962, 1963 and l -961r.-

DECISION

Peti t ione::  f i led a pet i t ion for  nedeter.rninat ion of  def ic ienci .es

in unincorponated business taxes for the years 1960, 1196l ' ,  Lg6Z,

1963 and 1961r.

A formal hear ing was herd in the of f ices of  the state Tax

connrission in the city of New yonk on septemben 9, Lg6g, befone

F:rancis x.  Boylan, Hear ing of f ic€ro The pet i t ionen appeared by

Main Lafrentz and Company, CpArs (anthony N. Li0als i ,  Esq.,

Accountant). The rncome Tax Bureau was represented by Edwand H.

Bes t ,  Esq . ,  (A lber t  J .  Ross i ,  Esq . ,  o f  counse l ) .

tax

fo r

FINDTNGS OF FACTS

1. Pet i t ioner t imely f i red New yonk state personal  income

retunns but did not f i le unincorporated busi-ness tax retunns

bhe years 1960, 1961, 1962, 1963 and 195[.

2. 0n September 11, 1965 the Income Tax Bu::eau issued. a not ice

und.erof  deterTninat ion of  def ic iency in  unincorporated business tax

f i le  number 3-BB0l+21 5 ton the years 1960,  196I  and 1962.

0n Febnuany 1[, 1966 the rncome Tax Bureau issued a notlce of

determinat ion of  def ic iency in uninconpor.ated business tax unden f i le

number 2-6139969 ton the years tp5l and 1961r.
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The Income Tax Buneau based i ts  not ices of  def ic ienc ies on l ts

de te rm ina t i on  tha t  t he  bus iness  ac t i v i t i es  o f  t he  pe t i t i onen  as  an

in te r i on  deco ra to r  were  subJec t  t o  un inco rpo ra ted  bus iness  tax .

3.  The pet i t ion for  redeterminat ion of  the def ic iency was

t ime ly  f i l ed .

4 .  The  pe t i t i one r t s  case  was  based  on  the  con ten t i on  tha t

the State Tax Commisslon was bound by a decision of the New Yor"k

State Department of Labor, Unemployment Insurance Appeal Board.,

susta in ing the d.eterminat ion of  the Industr ia l  Commiss ionen

assessing McMi l ler  Inc. ,  as an employ€Tr addi t ional  contr ibut ions

for unemployment i-nsurance for the audit poriod January 1, rgSg

through June 30, 1965.

5.  I t re  pet i t ionerrs  New Yonk State income tax r "eturns on

schedule A revealed neponted business income for  each year  in

quest ion and deduct ions fo : :  bus iness expenses for  each yean.

6.  A le t ten f rom McMi l len Inc.  re la ted that  i t  d id .  not  considen

pet i t ioner  as an employoer  and d id.  not  exerc ise contr .o l  over  the

manner  of  her  work.  McMi l len Inc.  d id  not  know whether  pet i t ionen

wonked for othens and was unacquaj-nted with hen business arrangoments.

Wi thhold ing was on pet i t ioner ts  request  to  make deduct ions f rom

dnawings made agai-nst commlssion due hen.

7 .  McMi l l en  Ine .  d id  no t  exenc i se  any  con t ro l  ove r  pe t i t i onen

accept ing other  accounts,  or  in  the amount  of  t ime spent  at  her  work,

or  contro l  over  her  movements such as tnavel ing.

B.  Pet i t ioner  d id .  not  test i fy  a l though,  a cont inuance of  one

month was granted for  th is  purpose i f  des ined.

9. ILre determination of the New Yonk State Depantment o,f Labor,

Unemplo; rment  Insurance Appeal  Board,  is  not  b ind ing on the State.Eax

Cormniss ion.  The scope,  ob ject ive and purpose of  the two statutes,

the Tax Law and the Unemplo;rmont Insurance Law ane diffenent. The
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rncome Tax Bureau was not a party to the proceedings before the

New York state, Depar"brnent of Labor. The New York state Departrnent

o f  Labon  dec i s ion  i nd i ca tes  pe t i t i onen  and  hen  rep rosen- ta t i ves  d id

no t  appear  o r  appea l .  McMi l l en  Inc .  does  no t  cons iden  the  pe t i t i onen

an employee,  Pet i t loner  l is ts  her"  in ter ior  decorat ing income as

business income and deducts bus iness expenses.

10 .  Pe t i t i one r  i ncome as  an  i n te r " i o r  deco ra to r  Ls  sub jec t  t o  , i , t

the unincor"porated business tax.

11.  Pet i t ioner  acted in  good fa i th  in  r .eat ing such income as

not  subjeet  to  the unincorporated business tax.

DECTSTON

A. Pet i t ionerts j .ncome from inter lor  deconat ing is subJect to

unincorporated business tax for  the yeans 1960, Lg6L, 1962, l963 and

1954.

B. TIhe def ic ienc ies determined against  the pet i t i .oner  unden

f i le  numbered 3-BB0l+21!  and f i le  numbened.  2-6139969 are conrect

and susta ined,  exeept  that  the ponal i t ies are cancel led.  and nemanded.

C. Pursuant to Section 68,[ of the Tax L&wr i_ntenest shal].  be

added to the totar amount due unti l  date of paJnnent.

DATED: Albany, New York

ll.t+<-mt-bz.u ) 7, r? zO
STArE TN( COMMISSION

fu,fu
PHESIDENT


