
STATE OF IGI{ YORK
$TATE TAX Colonssrott

In thc l,latter of the Petltlon

of

JOSEPH D. COUNY :

t
For a Redetermlnation of a lleftetency or
a Refrrnd of Unincorporated Business s
Taxee under Arttcle(s) ZZ of the
Tax Iaw for the (vear(s) lgOVtgOl :

AfFII'AYIT OT UATLIre
oF n0rrcD or DBcrsror
BY (CEnrrFrED) lorl,

Jr.-hL
u< r l  

\ t - "6State of Nen York
CountT of Albary

Lynn Puonto r belng duly cworn, depoaes and eayc that

she ls an employee of the llepartnent of Taxatlon and Financer ovcr 18 years of

sgel and that on the 26 day of Manch , L9 TAr she ccrvcd the wlthtl

lfotice of DecieLon (or Determlnation) by (ccnttfted) natl upon Joseph D.

Coury (representatlve of) the petltloner tn the rlthln

proeeedlngn by encJ.oelng a true copy thereof Ln a ceeurely sealed p,ortpald

rrrapper addressed as followsrMn. Joseph D. Cour,$-
162-BZ Stneet
BrooklSrn, I[y

and by depoeLtlng eme enclosed in a postpald properly addresced rrapper ln a

(post offlce c officr.ar depocltory) under the exclusl,vc care and elretedy of

the tlnlted States Post Offlce Deparlncmt wtthln the State of llor York.

Ttrat deponent further says tbat the eald addressee lE the (repreeeutatlve

of) petltl.oner hereln and that the addregc set forth on caid rrapper fu the laet

knorn addreas of the (rcpresentatlvc of thc) pctltloner.

,1970

b-

Swora to before ne thls



STATE OF IIEI{ YORK
STATE TAX COIOTISSION

In thc l{atter of the Petltlon
3

of
JOSEPR D. COUNY :

t
For a Redeterml.natlon of a Deflclency or
a Refrnd of Unlnconporated Busj.nesg
laxes nnder Artiele(s) Zl of the
Tax law for the (Year(s) 196I-63 :

/  
!a^

ATFIIIAVII OT }fAItIre
OF IIOTICE OT DEOISIOT
8tr (CERtrrrED) HtIr.

State of Ien York
Gounty of Albany

Lynn Puorto ' 
, belng duly ewornl depoaee and aaye that

she ig an ernployee of the llepartnent of Taxatlon and FLnancer over 18 years of

ag€; and, that on the 25thday of llarch r 19 70 r she aervcd the wlthln

lfotlce of Decielon (or DeEetmlnatlon) by (ccrtlffeil) nalL upon Eugene

Gibi lano (representatlve of) the petltloner tn the wlthtn

proceedingl by encloeLng a true copy thereof in a eecurely sealed poatpatd

wrapper addreesed as fo:Lloyss l[n. Eugene Gibilano
233 groadway
New York, lilew Yonk

ar,rd by depoeltlng eane errclosed in a postpald property addressed rarapper ln a

(poot offlce or offlcla.I. depsltory) under the exclustvc care and cuatody of

the United Stateg ?ost 0fflce Delur{ncrnt wlthln the State of lfcr York.

ftlat deponent frrther BayB that the catd addresaee te the (repreacatatlve

of) petltloner herein and that the addregs set forth on cal.d rrapper Ie the Laot

knorn address of the (relnescntatlvc of thc) petltioner.

Sworn to before ne thls

day of Vb,*.ch



STA1E OF }IE$ YORK

STATE fAX COt{l.fiSSfON

In the l4atter of the Petit lon

of

JOSEPH R. COIIRY

Fon a Redeterntnatlon of a Deficlency
on fon Refund of Unlneonponated Busl-
ness Taxes unden Antlcle 23 of the Tax
taw for the years 1961,, L962, and 1953

DECISION

lbe texpayen b.aving flled a petttlon pursuant to Sectlons 722

and 589 of the Tax Law fon a nedoterm,lnatlon of a deflciency und.er

d.ate of 0ctober 25, L965, of rrnl-ncorponated buslness taxes Lnposed

by Antlcle 23 of the Tex Law for the years 1951, J962, and 1963t

and a hear.lng theneon havlng been duly held befone iltgel G. tfrlght,

Eear:lng 0fficen, end the necond baving been duly examl.ned and

eonsLdened,

the Stato Tax CorwrissLon heneby

FINDS:

1. The sole issue heneLn ls whether the taxpayer l-s cxenpt

from tbe uninconponatod business tax by reeson of belng an enrployee.

The computatlon of th.e defLclencLeg, otheruLse due, ane not Ln lssue.

lhe penaltles asserted have not been sepanately contested.

2.  the assented def lc lencles are as fo l lors:  for  1961, $103.44

with a penalty of *25.86 and lntenesti fon 1962, $e58.8? wlth a

penalty of $611.72 and Lnterest; and fon L963, $3f8,73 wlth a penalty

of  $79.58 and lnterest .

3. lhr. Couny ls a manufsctunenls nepnesentatiye. Ee nepreeentcd

sLx on seven nanufaetutrors in each of the taxable yoars ln questtron

wlth fnon 75% to 85F of his grioss cowaiesLone ln each year belng

fnom Cheeten Cable Corp. of Chester, l{ew York, a nanufactuner of cab1e,

and over LOF in each Jrear belng fnorr Rodale &lfg. Co. of Mnaus,
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Pennsylvania, manufactunen of wLrlng devlces on srltches.

l+. I'tF. Coury malntaLns an office Ln one room of hls home wltb

a d.esk, f i l" lng cablnet, t5rpewnlten and adding machino.

5. Mr. Couny has a letterhead wlth his nane, addness, two

phone numbens (one belng a telephone enslrenlng senvlee) and tbe

descniptl.on thereon rrRepnesentatlve - Electrl.cal Uanufacturerstr.

He cennles e business cand whlch ls slmiler.

6, Un. Couny ls on e stnalght comnLsglon basLs fon each

menufacturer. Ee had no asslgned tenrLtony for any aanufactunen

otber than chesten cable cor"p. Ee bears hls or:n oxpensesr

7. No manufactunen deducted eithen lncome rlthhoLdlng on sooial

seeunity taxes fnom lln. Counyrs comml.sslons. Ee ras not covered

for worlmanrs compensetlon. Mr. Cour.y pald FedenaL self-nnploXment

Tax.

8. Fon Chester Cable, i l tr. Coury can sel.l. only to electnLcal

distrlbutors but he did thts on en exelusive basl.s. Ee could not

sell to manufactunens, electnonles on handwane stores. f,e covened

l{etr York clty, Long rsLand, and. lfestchester county. Although

I' ln. Couny assented he bad a wrLtten contnact wlth Chegten Cablc,

he nefused to produce Lt. He had to call on past due acoounte for

Chesten Cable.

9. It(r. Coury wnites neports

memo forrns. f lo neceives l lsts of

Cab le .

to Cbesten CebLe on Cbestcr l rg

datly follou-ups frosr Chester

IO. Although !{n. Coury assents that Chester Ceble Conp. contnols

hls activLties, he has pneviousJ.y madc unltton ednissLons that no

uranufaeturen can rraccond.ing to agneement, controL orr supetrvise ny

act iv l t iostr ,  that  r rmy tLne . . . . . . r  can never.  be regulatedrf  and f i rnther:

thet he has repnesented manufactunens of vanyLng degrees of loyalty

and asserted hls orn lndependence 1n chooelng loyalties. ELg

expLanatlon of thls stetement ls that lt was made in response to
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nhat b.e thought was a tax eudlt of hls businees exponses and,

funthen, that he was feeLlng expanslve at the time. Such an

explanatlon can be given very lttt le wcLgbt.

11. ltp. Couny tras not pnoduced connobonatlng testLnony of bls

assert lon that Chesten Cable Conp. control led hls act iv l t leg.

Upon the fonegoing findings and all the evldence ln tho cas6

the State Tax Conouisslon heneby

DECIDES:

A. flhe taxpayen Ls not an employee but ls an i.ndependent

contnaetor and ls subJect to the unlnconponated busLness tax.

B. l lee petit lon fon a redeteruinatlon ls denled and the

defieiencles and penaLties es stated ln paragnaph tro ane afflrned

together wtth such intenest, lf &DX, as many bo lawfully due purreant

to Soetlon 68! of the Tax taw.

DATED: Albany, New Yonk

Yft"a,r,.o-kt L4, t97O

S?AIE TAX COI{t[ISSrotr

4r*"**=?^z *.*
PRESIDB{T


