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AFTIDAVIT OF UAII,II{G
oF r{orrcE or DEcrsro}r . lr
nY (crnttFrrD) uau, . bJ',ffi,

In the Matter of the Petltion
!

of
:

Robert J. LTr. and Mary C.
Berran :

For a Redetermirution of a Deflcl.ency or
a Refund of Unincorporated Business ;
Taxes under Article(s) ZZ of the
Tax Law for the (Year(s) 1963 :

State of New York
County of Albany

rrr Claire A. Dravesv , belng duly sworn, depoees and saye that

she is an empLoyee of the Departnent of Taxation and Fl.nance, over 18 years of

age, and that on ghg30th day ofNovember , Lg 70, she served the wlthln

Notice of Decision (or Determinatton) by (certtfied) matl upon Robert E. ilr.

and Mary C. Berran (representatl.ve of) the petitioner in the within

proceedLngl by encloel.ng a true copy thereof in a seeurely sealed postpal.d

wraPper addressed as follows: Robert J. Jr. and Mary C. Berran
239 Plandome Rogd
Manhasset, New York

and by deposlting sane enclosed in a postpala prop&fy addressed wrapper ln a

(post office or official deposltory) under the excluglve care and cuatody of

the tlnited States Post Offlce Deparlmcnt withln the State of lfew York.

Ttrat deponent firrther says that the eald addressee ie the (representatl.ve

of) petttl.oner hereln and that the address set forth on eaid wrapper lg the lact

known address of the (retrneeentatl.ve of the) petltl.oner.

Sworn to before ne thls

.(r ,-d Q^,
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STAIE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t lon

of

ROBERT J. JR. & IiIARY C. BERRAN

for  a Redeterrn inat ion of  a  Def ic ioncy
or .  for  Refund of  Unincorporated Busi -
ness Taxes under  Ar t lc le  23 of  the Tax
Law for the year 1963

DECISION

Taxpayens pet i t ioned for a redoterminat lon of  a def ic iency

or for  refund of  unincorporated buslness taxes under Ant ic le 23

of the Tax Law for t,he year 1963. A forrnal hear.ing was held. before

Lawnence A. Newman, Hear ing Off ieer,  &t  the of f ices of  the Stete

Tax Commission in the City of New Yonk on November 25, 1969. The

pet i t ioner appeared pro se.  f l re lneome Tax Bureau was :repnesented

by  Edwand H.  Bes t ,  Esq. ,  ( ^A, lexander  Weiss ,  Esq,  o f  counse l ) .

FINDINGS OF FACT

1. Taxpayers f i led a New Yor"k State Resident Return and an

Unincorpor.ated Business Tax Return for the year. 1963.

2.  On July 11, L966, the fncome Tax Bureau issued a not ice

of def ic iency,  f i le numbered 2-8390962, for  t t re year 1953 total l lng

$ f  ,706.62  p lus  s ta tu tony  ln te res t .

ILre d.eficiency hras based on a finding by the fncome Tax

Bureau that the ineome received from condemned pnopenty was not

used to purchase a replacement;  and the gain neal lzed thereon,

$43,761.87 ,  i s  subJec t  to  th .e  un lncorpora ted  bus iness  tax .

3.  Rober t  J .  Benran Jr . .  purchased a parcel  o f  land neal3

Norwich,  Long Is land,  in  195O. Shor t ly  thereaf ter ,  Mrp.  Berran

leased the land to  the Esso Oi1 Company who,  in  turn,  erected theneon

and leased to h im a serv lce s tat lon.  Taxpayer  operated the senvice

stat ion for  the to ta l  length of  t lme that  the s tnucture ex ls ted on
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a port ion of  the property.  New Yonk state later"  acquired. the

total tnact of land, includ.ing the gas statl-on and unimproved

port ion of  the property,  in condernnat ion pnoceed. ings.

l+.  Mr.  Benran did not nelnvest the nesul t ine cond.emnat ion

awand.

5. Tbe ownership and leasing of the real pnoperty to the oll

company was dineet ly related to the business of  running the service

stat ion,  and the galn f rom the disposi t lon of  the pnoperty is d.eemed

to be income fr^om the conduct of an unlncorpor"ated busl.ness.

A .

within

sub j  ec t

B .

DEC ISION

fhe condemnation award 1s unincorporated buslness income

the tenrns of Article 23 of the Tax Law, and the galn is

to the unincorporated business tax.

The assessment  i s  sus ta lned,  and the  pe t i t ion  is  den ied .

DATED: Albany, New Yor"k STATE TAX COMMISSTON

fl4"t l ' r {b}u ' } \ l  f i td


