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(L. 'o'STATE OF ITEW YORK

STATE tAX COulfiSSIotl

In thc l,latter of the Petltlon

of

Taxee under Arttcle(r) 23 of thc
Tax raw for the (tear(s) 1963 & 1964 :

L .  D .  Babcock  & Co. ,  VLncent  Mann:
and Walten Benedict, Joint Ventune,
For a Redetenlnatlon of a lleftcl.ency on
a Refrnd of Uninconporated Businessr

Arrrnavrr of lrtltrrc
oF norrcE or DEcIsIor , l-
BY (CER?TFIED) HIIL ^ wr'ii -v(

. . f f  q\ .n-

State of }{erw York
0ounty of Albany

Marganet Wood r belng duly ewornl depoaee and eeyr that

she le an enployee of the Ilepartnent of Taxatlon and Flnaaccr ovcr 18 yeara of

agel and that on the 25th day of Manch , L97O, shc cervcd thc rtthln

llotlce of llecisLon (lretrnuffirffi| by (ecrttfted) naLL upon L. D. Babcock
Walten Bened.ict

& Co., Vincent Mannr A @lrm$mxuGlthe petltloner tn the rtthtn

proceedlngl by encloel.ng a true copy thereof ln a seeurely seal€d portpatd

wrapper addrcased as follorsr L. D. Babcock & Co., Vincent Mann, Walten
22 lltrames Stneet Benedict
New Yonk, Now York

and by depoaltlng sane errclosed in a postpaLd propenly addreesed nrapper la a

(post offlce or ofFlclal depsttory) under the excluslve care and euatedy of

the llnlted tltateg Post Offlce llepartncnt wtthi.n the State of lfcr lork.

Ttrat deponeut fur{her Bays that the said addresoee La thc frlrqrrurddrn

*f) p*ftioner hereln and that the addreas set forth on aald rrapper le the lart

knorn addreag of the fus1nrsrlettru<lf,:d*nfr trntltloner.

Srorn to before ne thls
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STATE OP TEI{ YORX
$TATE TAX COt0nSSIOil

In thc l{atter of the Petltlon

of
\ l

L .  D .  Babcock  &  Co . ,  V ineen t  Mannr !
and Walter Benedict, Joint Ventune,

For a Redetermlnation of a Deflcl.ency ot
a Refirnd of Unincor.ponated BusLnessr

ATFIIIAVIT OF UAIIJIre
OF ilOTICE OT DECISIOX
BY (CERrrrrDE) ilrn

Taxee under Arttcleft) 23 of thc
tax law for the (Year(s) L963 & 1964 :

State of llery York
County of Albany

Margaret Wood r belng duly orornl depoces and e4yc that

she le an empLoyee of the llepartnent of Taxatlon and Flnancc, oeer 18 yeara of

ager and that on the 25th day of Manch r 197O e she rerrrcd the wlthln

lfo'tice of Decislon @ by (ccrttfted) nall upoa Ganrbol J.

Dunn (repreeentatlve of) the petltloncr ln the rtthtn

lxoceedingl by encloef.ng a trrre copy thoreof in a eecurely eealed poctpald

wrapper addressed as followsr Gambol J. Dunn
Dunn and Taylor
[O Exchange P].ace
New York, l{ew Yonk 10005

and by depoettLng eme enclosed in a postpald properly addresged nrapper ln a

(post offf,ce or offlclal deposltory) under the excluslvc care and erartedy of

the Unlted lltates Post Offtce Depar"tacnt wtthln the State of lfrt York.

That deponefr further Brys that the sald addresaee la thc (repreccrtatlve

of) petttl.oner hereln and that the addrcss set forth on aaLd rrappcr 1r the Lart

knorn addrese of the (relreeentatlvc of thc) pctltloner.

Swora to before ne tbls



STAIE OF SEW YONK

STATE TAX COUMISSION

In the Matten of the Pettt ion

of

F. D. Babcock & Co.,  Vlacent
Mann and WaLter Bonediet
Joint Ventunens

fon I Redeternrinatlon of e Doflclency
on fon Refirnd of Unlncorponated Buel-
ness Texes Unden Anttcle 23 of the
Tsx Law fon the yeers L963 and L96h

DECISIOI{

The taxpayers havlng fl led a petlt lon punsuant to SectLone 722

and 689 of the Tax taw fon a redeterminatLon of a deflolency undcr

date of Uanch 13, L967, of unLnconponated buslness taxes lnpooed by

Antlele 23 of the Tax Lar for: the Jr€ars 1963 and 1,96h end a hoanlng

havlng been duLy heLd befone l{lgel. G. Urlght, Searlng Offlcen' and

the neeond having been duLy oxarrined and oonsLd.ered,

lbe State Tax Comrlsslon hereby

FINDS:

l. The issues her.el.n ano tho eonnect computatLon of unLncon-

porated buslness tax upon a Jotnt venttrne when one member, but not

the othor member.s theneof, has no other slnLl.a? trade or buelnesst

and the aLLeged d.ouble texation of lncone on wbleh a tax hae aheady

been patd by one membgr.

2. Ilhe sole questlon of faet b,eneln ls rhether ono mcmben of

the Joint venture ls ln fact engaged Ln no buslnesg whlch lg slullar

to the buslnoss of the Jolnt ventune. Sinee neltber that nemben nor

anyone elee pensonal}y aequalnted wtth the faets appeened at thc

hearlng, lt Ls h.eneby found. that the nember Ln quostion, lfr. Hann,

did not engago ln any othen trede on busLness sl.mLlar to the buglneso

of the Jolnt vontune and furthen tha,t he dld not engage ln any othen

trad.e on businese of any kLnd..
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3. l lhe deflclencles as assonted., amount to $93h.35 for L963

and $1697.21+ for 1961r, both with lawful lntenegt.

h. ftre Jotnt ventune ftled a ilew York pantnenshLp netunn

(If-204) fon eaeh, taxable year and completed Schedule rrg-4rr

theneon showLng the income of the unlncorponated buslnossr fhe

Joint ventune, however, conputed, no tax and pald, no tax statlng on

the returns that tbe tax would be computed and pald by each of the

thnee Jotnt ventunene indlvldualty on hLs own share of venturo Lncome.

5. Ttro of the Jotnt venturers, t. D. Babcock & Co. end UeLtcr

Benodict each carry on lndlvlduaLly a tnade or: business slmllar to

the tnade on busLness canrLed on by tbe Jotnt ventune. It ig oon-

ceded by the Depentnent that the nethod of computing and paylng the

tax chosen by the Jolnt venture ls proper rlth nespect to tbegc two

ventunens (see Reg. 20 l f f0Rn 280.3 t rquest lon 9tr  and rrqueet lon 10n).

6. fbe thhd Joint ventunen, Yincent ilann, cannLed on no trad.o

on busLness lndividually. Tbe Departrnent alleges thst ln thts cese

the tax bas to be computod and. pald by the Joint venture as aD

entlty and not by Mn. llann lndtvtdually, The a.nounts of tsx patd by

Mn. Mann -- $81?.1[ fon L963 ana $rlp5.8o fon 196h ],ess a $rOg

change because of a eomputed. Lncreased pensonal lncome tax l leblltty

of lfr. Mann -- rt1l be nefund.ed or credlted tn fuLl against any

llabil lty on the deficLency bene J.n question.

7. lbe nethod of computatlon of the tax follows:

7a. Unless otherwLse lndicated, eomputatlons shorn bereLn-

after" uso flgures frouo tbe 1963 taxable year only. The method of

computation for 1961+ ts ldentlcal rrith the nethod fon 1963.

?b. Ttre net income fron the venture befone sRJr aLLovanco

fon pantners salaries ls $rh7,o2t+.78. of thls $3011128.\2 ls lb.

l iannrs shane and $1161596.36 is the share of the other tro Jolnt

venturers.
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7c. the Joint venture ls allowed a deductl.on of $10IOO0.OO

for the pensonal sorvLces of l{n. l{arul and l{r. Benedict unden Tax

taw Seo. ?O8(a) fon the rrpensonal senvl.cestr of treach pantnern

actively engaged. ln the ventune, It is conceded ln thls case tbat

no deductlon is penmitted for tbe services of L. D. Babcock & Co.

whieh i tsel f  is  a pantnershLp.

7d. l1re net lnconre from tbe business of the venture Ls

$1h7r}2l+.78 less the $10rOO0 deduetLon for pantnerst sal.arl.es fon

a net f igune of  $L37,021+.78.

7e. lbe Jotnt venture ls allowed an exenptlon of $5,OOO

unden Tax Law Sect ion 709(1).

7t. l[?re Joint ventune ls entlt led to an frexemptiontr under

Tax Law SeetS.on 7O9(2) by reason of the dlstrlbutabLc shanes of

incone paid to l,Ir. Benedict and t, D. Babcock & Co. rhl.ch rrtll lneun

an unLnconpof'ated buslness tax to them. lb'ts exemption l.s compnrted

as such partners trproportlonato Lntereetn of tbe net Lncome from tbe

busLness, Sueh pnopontlonate lntenest is oomputed es the natlo of

the dlstnlbutable shares of euch pentnens to tho total. of all dts-

tnlbutable shares (net buslness lncome befone tbe allowance fon

pantner.st  salarLes).  Ttr is r"atLo Ls $116,596.36 div lded by $1l f7rO2I+.78.

The exemption, so computed., amounts to $1O8r 665.97.

7g. The corneet taxable business income of the Jolnt

venture ls computed. as $fhZ,024.?8 lesg the saLary deductlon of

$10'OO0.OO, the exemptLon of $5'OOO.OO and tbe ad.d.ltlonel, exernptlon

of $1O8 1665.9? leaving a net f lgure or $231358,81.

8. Tlr.e defleiencies assented were computed tn the mannen set

forth ln panagnaph. etgh.t.

9. llhe taxpayen I s method of corrputations dlffers fnon tbet

shown in paragraph etglrt prlmarily by neason of extna d^eduetlsns

for salar iee pald to pantners.
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Upon the fonegoing flndlngs and all the evld,ence tn the caset

The State fax Cosmrisslon hereby

DECIDES:

A. The computatlon of the deflclency for each year. is conrectly

computed.

B. The nefund, as found Ln paragnaph seven due because of the

tax paid by l{r. Mann wt}l bo eithen rcfirnded or cnedlted agaLnst the

tax due from the Jolnt ventune.

C. llhene ls no rrdoubl,e taxatlonfr of any Lncone of the Jolnt

vonture.

D. The petlt lon for redetornLnatlon is dlsmlssed end tbe

d,eficLency is afflrrred. togethen with such intenest, Lf aoY, es nay

be due und.en Sectlon 584 of the Tax taw.

DATSD: Albanyr, New Yonk

t{fla.mlt'LL1, Lg 70

STAIE TAX COUUISSIOTI
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