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In the Matter of  the pet l t ion

o f

y .  C .  G i lmat r  -R :  G.  Smi th ,  and  G.  L .
{gggg"!gg-, Lndi.vldually, and as a6-
pEntners-, d/b/u the fi i 'rn name and style
o f

W. C. CILI,IAN AND COUPAITT

Fon a Redeterminat ion of  a Def ic lency
on fo:: Refund of Unincorponated Busi;tess
Taxes fon the yeans l_961, 1962 and 1963

DECISION

Ihe taxpayen having fi led a petit ion pursuant to Seetlons 7Az

ana 689 of  the'Tax Law fon a redeterrninat ion of  def ic iencies asserted

under date of  Apni l  L3t  L965, in uninconporated business taxes due

under Anticle 2J of the Tax Law fon the yeans l95l , ]1962 and 1963;

and a hear^ing having been duly held before Nigel G. Wnlght, Heanlng

Officer, and the necord having been duly exarnined and const6ened

Tlre State Tax Consnission hereby

FINDS:

L. The sole issue heneLn ls whether a partnenstr tp whenein some,

but not al l ,  partnens ars l icensed, professional-  engineers ls exempt

fnom the r :n incorporated buslness tax by reason of  sect lon zo3(c) of

the Tax Law,

2. ILre asserted def ic iencies are in the amounts of  $3lh1.zo

for L961' $tt9?'65 for 1962, and $184.?h fon 1963, a1t amounts with

Lnterest .  I t  ls  eonceded that the L962 def lc iency is overstated,

due to an arithrnetical error, Uy $eOOl and it 1s heneby found to be

$gqZ.66 wi th  in tenest .

3. TLre taxpayen f inn acts as consul tants wl th lespect to publ ic

u t lL l t les .  I t  pnov id .es  s tud ies  and cos t  es t imates  fo r  the  cons t r "uc-
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t lon of tnansit  systems, plpeS"lnos and electr lcaL pLants, and glves

appnalsals of pnopeuif"" for purposes of both r"egulatlon of rates and
t

the feasibi l t ty of  .construct ion.

h. Ibe pantnershlp certlf icate states that the pantnership

Le formed. fon the practice of englneerLng.

'  5.  Tt lo partnens, Mr.  Gi lman and Mn. smlthr.wene l iconsed,

professlonaL englneens ,ln the Sta.te of Now yonk.

6. Itre thtnd pantner, Mr. Augustus, was an accountant l lcense6

ln tbe State of f l l lnois and attorney adnltted to practS.ce ln the

Distnlct of columbLa. Mr. Augustus neven held hlmself out as

ertber an accountant on attorney in New york state.
'1 . Ilre lettenhead. of the firm gi.ves simply lts name and

addness and, does not contain any language descniptlve of lts

busl'ness non a ltst of lts pantners. Tho telephone llsting of the

ftrur d.eecnibes the firm as trconsultlng englneersn.

8. Ihe ftrm nevor speclfieally tdentlf ied or speelflcalLy

beld out !(n. A,ugustus as an engl.neen.

9. Mr. Augustus was a gonenal partnen and uas held out to the

pubric as guch. IIis power to blnd the firrn on arl d.ecl.sions,

lncrud.ing engLneening decls!.ons, was ln no way llmlted.

UPon the foregoing findings and all the evLdence ln the case,

. lhe Stato Tax CommissLon hereby

DECIDES:

A. A pantnenshl.p composed'of some licensed engLneers and some

unll.censed pensons cannot Legally pract!.ce englneerlng ln IIew Yonk

State, and a l lcensed engineer earmot legally be a member of such a

pantnership (Matter of LoEl v. ALlen 25 AD 2d h7l+). rt would be a

contnaventl-on of the pubLtc policy of the state to exten$ the

exenption from unincorporated buslness tax provlded f;or professlonals

to an l l logal pantnership.
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B. To the extont that the ectivlt les of taxpayen nore legal,

they did not constitute the pnact{,ce of the pnofessLon of engl-

neering or of any other pnofession.

C. The deticienclos are affinmed as stated and cornected, ln

panagraph 2 together wtth such interest, if anx, as may be duo

pursuant to Seetion 68[ of the Tax Law.

DAIED: Albany, New York
NIay 25, L97O

$TAIE TAX COI{MISSION


