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STAfE OF I{EW YORK
STATE TAX Coltltl$Srott

In the l{atter of the Petltlon

of

JOHN A. & JOAN W. WILSON :

:
For a Redetermination of a l}efLcl.ency or
a Refirnd of Unincorporated Business r
Taxee under Article(d) Zg of the
Tax law for the (year(s) 1963, 1964 !
and  1o65

AFFIDAVIT OF I,IAIIINC
OF TCIrICE OF DECISIOII
BY (CERTTTTED) HArr,

$tate of lfen York
County of Albany

Janet  Wr ight , being duly sworn; depoaes and eaya that

she is an employee of the tlepartnent of Taxation and Fl.nancer over 18 years of

agee and that on the 24th day ofSeptember , Lg 69e she eerved tlae withln

Notice of Deciglon (OocDsoffiIloootr) by (certtfted) aratl upon John A. &

Joan l lJ .  Wi lson @ the petttl.oner tn the wlthln

proceedingl by encloelng a true copy thereof ln a seeurely sealed poatpaid

wraPper addressed as follons: Mx'. & Mrs. John A, Witson
17 OrioIe Avenue
Bronxvil le, New York

and by depocltlng sane enclosed in a postpald properly addressed nrapper In a

(post office or official deposltory) under the exclusive care and euctody of

the tlnlted States Pogt Offlce Departnent withln the State of lfan York.

firat deponent fiuther says that the said addresoee la the fure€n*ff$pp

!
I

Xf,) petfti.oner herel.n and that the address set fiorth on said rral,per lc the lact

knovrn addrees of the M) petitloner.

I
t ,

Sworn to before ne thl.s

, v/f.



STATE OF }IEW YORK
STATE TAX COI.I}IISSION

In the l,latter of the Petition

of

JOHN A. & JOAN W. WILSON 3

:
For a Redetemination of a Deflcl.ency or
a Refirnd of Unincorporated Business r
Taxes under Article(s) ZS of the
Tax Iaw for the (year(s) 1963, 1964 :
a n d  1 0 6 5

ATFIDAVIT OF }IAIIIIIC
oF rfotlcE 0r DEcIsIox
BY (CERTIFIED) HAII,

State of New York
County of Albany

Janet Wright r belng duly eworn, depoaes and aaya that

she is an emPloyee of the lleparturent of Taxation and Fl.nance, over 18 years of

a$el and that on the 24t}:r day of September , Lg 69, she gerved the wlthln

lfotlce of Deciston (0oono6oCIofiEiffl{) by (certtfied) natl upon

J. K. Lasser and CompanfrepesentatLve of) the petLtloner ln the wlthln

proceedingl by enclosLng a true copy thereof in a seeurely sealed poatpatd

wrapper addressed as folloysr J. K. Lasser and Company
666 5th Avenue
New Yohk, New York

and by depoeltlng eane enclosed in a postpal.d properly addressed rrapper Ln a

(post office on offlcial. deposttory) under the exclusive care and etrctody of

the United States Pogt Offlce Departnent wlthln the $tate of lfcr York.

fitat deponent firrther says that the sald addreasee le the (repreaeutative

of) petttioner herel.n and that the address set forth on saLd wrapper ls the Lact

known address of the (representat{ve of the) petltloner.

Sworn to before ne thls
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TO: Mr. Edward Rook
FROM: !,Ir. Lawrence A. Nerrnran
SUBJECT:.J6hn A. & Joan W. Wilson

Decislon al lowing elalms for nefund
Uninconporated Buslness Taxes
Year"s LE63, 196h and 1955.

g, )  '  l - ,  ,n

DEPARTMENT OF TAXATION AND FINANCE

MEMORANDUM /./ . '  
"

' l  
t

r/

i
. / ' r t  ,

Septembe r I+i L969
Heaning Unit

DATE
OFFICE

A fortnal hearing was held befone Vlncent P. Molineauxt
Esq.. ,  heaning of f icer,  on January lor  1959.

Mr. John A. Wilson was engaged. ln the full-t ime
sollcltation of l i fe insunance fon the Equttable Life Assunance
Soclety. Mr. Wilson had fi led Uninconponated Business Tax
netunni for" the years 1963' 196l+ and 1965. He has flled elaims
fon nefirnd fon tLese yea:rl- based on h1s contentl"on that he is
exempt under the p:rovisions of Sectl-on 7O3(f) of the Tax taw.
This- section nelaies to the exemption of sales repnesentatives
who uti l lze space fon tho storage of business necords and
employ stenog'r"aphic and clerlcal assistance but do not othen*Lse
cainy-on a bisiiress. Life-insurance salesmon generally fal, l
wltbin this sub-divislon.

llhene are, however, some unusual featunes ln the case of
Mr.  Wi lson.

l. Mr. wilson relmbursed hts pnincipals fon the use of
office space and stenognaphic asslstance, based upon the amount
of f inst year conttt lsslons.

Z. Mr. Wilsonts father and gnandfathon had been genenal
agents for Equltable operatlng thein own lndependent agencl'es
uider the styte name oi ttre Wilson Agency. Mr.- Wilson contlnued
to use the name fon its goodwtLl va}ue, although he was never a
genenal agent for the companY.

3. One of the stenographers wbo was assisting Mr. Wllson
was also a Certif ied Life-Under.rrniter, and her duties rnay have
included advi.ce and decislon making, although thene was scant
testl-mony concerning Lren aetual duties.

h. Mr. Wilson lncluded Federal schedule rrcrtr Pnoflt
fnom Buslness on Profession, with his Uninconponate* Buslness Tax
Return fon the year L965, and eompleted Schedule rrArf of State forst
IT-?OZ fon the leans Lg63 and 195L, whlch fonns ane usual fon
operat ions of  businesses on pnofesslons.

On the other hand, the oceupation llsted on forrrs IT-201
for these years was trlifo Insurance Salesmsil. ft
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5. Mr. Wilson cLaims deductLons on hls returns ln such
categbries as automobile expense, funnitu:re, f lxtures, d.rape:ries,
nent, advertl-sing, dues and subscriptlons, entertainment, tele-
phoni, tnavel, postage, statlonary, printing, secretarf$_ exp-enset
promollon expenie, and connissions to another agent. -Althougb
irone of these expenses incursed is concluslve of a fi lding
of active busineis openatlon, the br"oad spoctrun o{ thls l lst
undoubtedty influenc-ed tbe operating buroau in their" denial of
the reftrnd claj.m. 1'he substintiation of these enpenses claimed
is  no t  in  i ssue.

ConcLusion----TE-?vldence 
and argr:ments of the taxpayer and the openating

buneau are closely balanced, Mr. Molineaux, the hearing offtcert
advised me verbally that he had been fevorably disposed. towand
gnanting the taxpayens t elaims for: nefirnd.

I'henefore, I anr offening my dr"aft of a decLgion gnantlng
the claims for refrrnd, for the appnoval of the Counlsslon.

LAN:pw
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STATE OF N3W }ORK

STATE TAX @iltlr4ISgION

In the Matter of the Petition

of

JOHN A. & JOAN W. WILSON

For Redetermination of Deficiencies
or for Refunds of Unincorporated
Business Taxes under Art ic le 23 of
the Tax Law for the Years 1963,
L964 and 1965

DECI5ION

The taxpayers, John A. and Joan W. $l i lson have t imely f i led

peti t ions for redetermination of def iciencies or for refund of

unincorporated Business Tax for the years 1963, L964 and 1965.

A Formal Hearing has been held regarding this matter at which the

taxpayer, John A. Wilson appeared and gave test imony, and was re-

presented by Milbank, Tweed, Hadley & Mccloy, Esqs. (Gerald c. Neary;

Esqr ,  o f  Counse l ) .

The matter has been examined and considered, and the State

Tax Commission f indsl

1. The peti t ioners, John A. and Joan W. Wl. lson f i led New York

State income tax resident returns (Form IT-201), and New York State

Unincorporated Business Tax returns (Form TT-2O2), for the years

1963, 1964 and 1965. The peti t ioners paid unincorporated business

taxes of $1610.08, $1604.00 and $1642.02 for the years 1963, L964

and 1965, respectively.

2, On October 13, L966, the peti t ioners f i led claims for

credit  or refund of unincorporated business taxes for the years

1963, L964 and 1965. The peti t ioner, John A. Wilson contends that

as an insurance agent he was exempt from the Unincorporated Business

tax pursuant to Section 703(f),  Art ic le 23 of the Tax Law, had

enoneously f i led returns and paid the tax for the years in questS.on,

and was enti t led to a ful l  refund of the Unincorporated Business

Taxes.
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3. The peti t ioner, John A. Wilson, is a Chartered Life

Underwriter and a soliciting life j.nsurance agent. On February 12,

L954r the petitioner signed an agreement with the Equitable Life

Assurance Society. The agreement was in effect during the years

1963, 1964 and 1965. The terms of the agreement authorized the

peti t ioner to sol ici t  } i fe insurance on behalf  of the said insurance

company subject to various conditions and limitations. The agreement

specif ied the commissions to be paid to the agent based upon the

types and amounts of insurance sold. The agent agreed not to

submit life insurance proposals to any other company unless

authorized by the Equitable 'Society. The agent was not awarded

an exclusive temitory, could not al ter the form or condit ions of

insurance pol icies, or bind the Equitable Society in Ert]  nsnnero

The agent agreed to part ic ipate, when el igible, in the Equit ible

Societyts Retirement PIan for Agents. The agreenent could be

terrninated by either party upon wri t ten notice. A f lnal clause

specif ied that rrothing contained in the agreement shal l  be constr,ued.

to create the relationship of employer and employee between the

Equitable Society and the Agent.

4. The peti t ioner, John A. Wilson, conducted his insurance

activities at 331 Madison Avenue, New York City in space provided

by the Queally Agency of the Equitable Society. The petitioner re-

quired the assistance of two secretaries in his off ice work, one of

whom was a Certified Life Underwriter. The claimant fi led New York

Clty Comrnercial rent and occupancy tax and General Business Tax

returns. The petitioner used the trade name [Wilson Agencyo on

letterheads and a telephone llsting. The petitioner employed an

automobile, furn5.ture, f ixtures and draperies in his business act lv-

i t ies and claimed depreciat ion upon these assets on his Federal

income tax returnsr Other business expenses deducted on the Federal

returns included rent,  advert ising, dues and subscript ions, entertain-

ment, telephone, travelr postage, stat ioneryl pr int ing r secretarial
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expenser promotion expense, and commissions to another agent. The

peti t ioner accepted appl icat ions for l i fe insurance which were placed

with other insurance carriers.

5. The peti t ioner has not pleaded or establ ished that he is

an employee of the agency or insurance company, or that he is

subject to any supervision other than to limit the form of policies

which he may accept appl icat ions for,  or the insurabl l i ty of the

appl icant. The peti t ioner is not restr icted to any terr i tory or class

of customets. Throughout the years in issue, the peti t ioner part ial ly

reimbursed Equitable for expenses incumed by Equitable in operating

the Queal lyAgency, in an amount based on the claimantrs f i rst year

comrnissj,on income. Such reimbursement alrangernents, worked out

between agents and agency managersr ?r€ considered unusual by the

insurance company.

6. The petitioner did rnaintain the style and trade name of

{uli}son Agencyrr which had been used by his father and grand-father

for many years. The general agency known by that name was no longer

in existence, but the petitioner believed that the continued use of

said name and good will would aid in the furtherance of his insurance

sales. The peti t ioner never operated as a general agent during his

associat ion wlth the Equitable Society.
'7. The petitioner had sold insurance for more than one enter-

prise, had ut i l ized space for the maintainence and storage of records

normally used in the course of business and employed clerical and

secretarial  assistance. The use of a trade name and the reimbursement

to hls principal of part of the expenses of the office used were

incident to the furtherance of these purposes. Within the meaning of

Section 703 (f)  of the Tax Law, the peti t ioner is not found to be

maintaining an office or employing one or more assistants, other than

previously enumerated.
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Based on the foregoing f indings, the state Tax commission

hereby

DECIDES:

(a)  The act iv i t ies  of  the pet i t ioner ,  John A.  wi rson,  as a

full time solicitor of insurance do not fall within the definition

of an unincorporated business as contained in Section 7O3 of the

Tax Law.

(U) The peti t ioner

Business Tax Returns for

tax as shown thereon of

$1642.02 for 1965.

Unincorporated Business taxes

Department of Taxation and

Departrnent shall make refund

did file New York State Unincorporated

the years 1963, 1964 and 1965, and paid

51610.08 for 1963, $1604.00 for 1964 and

(c) The peti t ioner, John A. and Joan w. wirsonr did t imely

file claims for refund of the said amounts of unincorporated

Business taxes.

(a) The aforesaid amounts of

have been erroneousty paid to the

Finance by the petitioners and the

thereof to the peti t ioners.

(e) Interest shal l  be added to the said overpayment of taxes

being refunded to the petitioners and payment thereof shall be

made to the petitLoners in accordance with Section 688 of the Tax Law.

' ( {

Setrltcnber



i
' lr. l1r. Rook

t Y - . i - r . r - - - - -  r t t - - - - ' . ? - - - t -

To be submlt ted to Conrnissionl
upon your aPProval.

Septembe r 4'L969

LAN:pw

From Lawrence A. Nemnan

sryfu


