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State Tax Commission
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cttmmmrwtut 3

JAMES MONGITORE and LUCIO GEMOLA 4/%/a
MONGITORE ASSOCIATES

iisation for Revisien er Refund of
Lnens ander

Bus Taxss
Article 16-A of the Tax Law fer the
rmurmmumso. 1959 and
April 30, 1960

Petition for Redeterainstion of &
mmmwma

rated Taxes under Artiocle 3

of the Tax law for the Fiscal Y Ending
April 30, 196) and April 30, 1

New York City effice. Since common 1sswes of fast and law are
‘invelved, 5 aenerendun 18 deing prepared to cever beth of the

mmummxmmummmmu-
land wmm
(&uz tore Ansesintes),

Finere
a m&un mntm ﬂu mﬁ mts.« of yrofessions for
iu business tax ’

s Yhere one of the twe partmere

mm;:tumwniamummatlutsw
professional enginesr in the other.

The ﬂiﬂt mtnm 1963

e:m,;w mm«% mmum g!. w [ o
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pmu-mm interest, $12,836.07. The 14
not file an erated business tax retura for said year dut
Mﬁ”ﬁm U-D of the partnershiy return that wnin. ,

ted business tax was net applic On September 13,
.umm.rmmwmmm&x x

umuo«wumm w
mm &m 'nnntmmmumm:-w
tmmt“mmum:uudmmu{:n“mm.
the income of which is sudjest te unincorpera basiness tax

In September, 1959. Earl W. wcnmm e W
w::w-: net mmu the l!u mw
otmnaimuulm.wrwp;mw

In Mavreh, 1962, Kayl W. Veisenbacher and Herman Sohnepf
formsd—the partnership of m;,.:. wmmu:h: Mm

pmmm-w»muemm Mr. Welse ’
with his mluMWamw.dﬁﬂm ’
In June, mmrmsmmm«umm
m«umm , ip of Earl W. Weisenbasher
& Associstes de discontinued. mummutm-
;:tnmmmmmm.umrmm an enplayes of Mr.

P -tnummmmm
April 3% 39. and Ap Szh
W hwun m .68,
m.n m t 1 . or the utmum

M@:"mmmmr thlarm:m

or

periods on the alleged greund ¢ t wnincerporated mmmm
m 1icable. On March 18, 1963, Notices of Additional

reted Business Tax Assessments were made qnmmpmum







the fiscal 1959 and Ap 30, 1960 (Assess-
s ST o Sl Rt Bl el
2237 2 197 A ae e
wm a8 reported %” returns eonstituted the carrying on
W business, the incoms eof Mch was sabject to
amincorperated business tax. For the fiscal mu»uxn,
1968 hip filed an wnincerperated tax retura
mmu“mthmm‘u ammmoru.msh
under protest. The return Mutn m tlu - business
was terminated on April 30, 196X, srtuent
&m”‘;"‘tﬁ.‘"},"ﬁ“"“‘mﬁfwﬁm hanges against
taxpayers for L mm » »
sdditional unin orpora m{un #%‘u
with interest of $8AT, m for a ww, of tzma 7. The taxpayer
z:n paid the unincorperated businsss tax for all the years
issue and f!.m timely spplications for refund thereef.

In 1952, the New York State Education Departasat granted
James Mongitere a license teo practice professiomal M
Thereafter, he formed a partnership with one Fred Moessel pre-
rnmmmu od state of New York. This

wae disselved in 1956. Lucio Gamels is net llcensed -

as upntmtmm mmrm State Education
mant. formed the partners of James Mongitere
umm in . maint an office at 101 Park Avenue, New
York City. mhm:umnm.tumpmmmm;m&u~
and losses were shared equally. The partnership performed
ing work on commercial buildings, school butldings, hospitals,
ehurches and officeduildings in connection with ,im heoating,
ventilation and air-conditiening of such buildings. m partasr-
m.mmw 10 smployees, some of whom wers licensed

Mm. unlicensed graduats engineers and mechanioal

The duties of Gemola consisted of supervising persemnsl in
the office. He consulted with the licensed on plans and
designa. NHe checked the plans also init some of the fleor
plana (Minutes of Hearing, page 45, taxpayers' mnm ¥o. 1). Plans
m mmﬂ br the licensed »m, ¥Mr. Mongitore, with senl

On or about August S 1965,muwrmmuum1n-
Departasnt divected that the nrmuhip of James Mengitore Asso-
«Mu be Mmﬁm& since ene of the partners was unlicensed.

cr%w WMMM Nr. Mongiters continwed
ice of enginesring in his own name with Mr.
umup

In doth of the mfm-aznma matters, the unlicensed
individuals were holdi ves out aAs in the practice

orlm'quymm;urmimmmt . violation of the




-l

provisions of Section 7209 of the Edwcation lLaw which prevides, in

g‘m, that no firm, co-partnershiy or joint steck umutln shall
pornitted to practice professional or land survey-

mmmmmm::ﬂmmuamunwmtmlm-

mcz:n 1t mmtm‘:‘:w ot 1n the
m was ~
‘pract o’u' an exempt profession for unincerperated hus tax
purposes. (cny-rmorcomamtuwmm)

In deternination in the

dated July £1, 1967, (copy at®
ware ac np% - min&n ons partner was
;uem Mmimm nmmmtm’m
ship m not practicing a profession antitled te a prefessiennl

If the unlicensed member of a professional pmuz.u
not practicing the profession and is net holding himself out

the public as engaged in such practice, Muo business

taxes would not be assessed (see J.Qttcr of doner .

dated Mareh 1, 1967, copy at “z (See b;zhc deternination

in Matter of Dames and Moore, ¢ Moy 22, 1967, eopy attashed.)
mmhﬁtmmminmmmnm

was licensed and the was actively m

mwmutu MQMW . ons sase
:::un m“'imwt::m'mm mmguu—
continued bocause of the activities of the mumu nenber.

Mm“mqmimmtm

muu practicing a pMms.m m:l u.zn-
tm '&m m intent and meaning

MM(t) normrmmqmwu

would be mno pelicy to gramt the

partnsrshiys &
:m»m.m rmmmmmmmmtm
munmumcrmymm of the Bdwsation Law.

rwmmmmm. I recoumend that the deter-
mination and decisions of the Tax Commission in the adove matters
be substantially in the fors submitted herewith.
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< A\'u—quRA;\MLjJng
FO°F Conricsioners Murphy, Conlon and Macduff
SRV Froncis V.o Dow, Heoring Officer
SUSJICT: IERDERT KLEIN & GEORGE MITTLEMAN .

For ision or Refund of Unincorporated

. - - . s "
Tusiness Texes Under Article 10-A of the
Tax Law for the Year 19506

K

A nearing with refcrence to the above matter was held
belore me on November 17, 1966 at 80 Centre Street, New York,
New York. fThe appearances and the evidence produced wecre as
spown in the stenographic minutes and exhibits submitted herewlth.

The issue involved in this matter is whether the income
~om the activities of the taxpayers as copariners performing
ervices as professional engineers is subject to the unincorporated

siness tax where one of the partners was not licensed as & :
. nrofessional engineer in New York State.

The taxpayers filed partnership and unincorporated busi-
sax returns for 1956 in which they reported net income of R
,610.50 each from their business as supervising engineers
wing that the income was exempt from the unincorporated busi-
tax.

1G]

s
20

newmn

v e

O =

5 0-

An assessment for 1956 was issued on April 20, 1959
(Acsessment No. B 590783) assessing unincorporated business tax
due in the amount of $813.84 on the basis that the taxpayers'
activitices reported on thelr return constitute the carrying on of
an uaincorporated business, the income of which was subject to the
tnincorporated business tax. '

During 1956 the taxpayers, both residing in New York State,
formed a partnership for the purpose of performing a contract entered,
inbo with Matthew L. Carroll, Inc. acting as supervising engineers
of nine construction projects at the request of the American Surety
Company, the Surely Company which issued performance bonds on the
projects. Eight of the projects were located in New York State.

One was located 1n New Jersey. Both of the taxpayers were paid
$33,000 for their services in connection with the nine projects

2t the rate of $3,000 per month. The partnership had no office
ousside of New York State. Both taxpayers were graduate engineers.
Ceorge Mititleman, one of the active members of the partnership, was
not licensed as a professional engineer in New York State. Upon -




completlon of the project at the end of the year, the partnership

The facts in this matter are similar to the determination

n the Matter of ConuLln & Kuntz in which one of two partners, who

d a8 & "Team” 1n land surveying, was not a licensed land :
veyor where it was -held that the partnership was not engaged in
practice of an cxempu profession for unincorporated tax purposes.,
opy of Counsel Best memorandum in that matter dated October 9,
901 i1s attached hereto. As pointed out in a letter of Commissioner
furpny dated March 1, 1967, a copy of which is attached hereto, if
he unlicensed member of a professional partnership was not prac-
ing the profession and was not holding himself out to the public
engaged in such practice no unincorporated business taxes would
assessed. ‘

I'or the reasons stated above, I recommend that the .
determination of the State Tax Commission in the above matter
denying the taxpayers'! appllcatlon be substantlally in the form
submitted herewith. :

] ) y
»///r 5"',,-,:4,., // [ N
N Hearing Ofiicerx

TWD:ac
Encs.

June 16, 1967
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March 1, 1967

exander M. Lankler, ILsq.
r

1
aoernouse

3526 X. Street, N.W. (Water St.)

Wasnhington, D.C. 20007 ’ C) -

§ in reply to your letter requesting information
e taxabllity for unincorporated business tax pur-
poses of parinerships engaged in the practice of architecture
vnere some of the partners are not architects, do not practice
rchitecture or do not hold themselves out to the public to .

be engaged in such practice.

i
COuCefulug tn

rt
7

in your letter you state that your client is practicing
architecture in New York State and has presently eight or nine
Du*anLS, all of whom are licensed, but that in the past,
curing years which are still open for the imposition of
unincorporated business tax assessments, the firm did have ,
an unlicensed administrative partner and another partner who
was a designer.

The State Tax Comm1351on has recently held in two
determinations that where a partnership practices architecture
or engineering solely in New York State and all the partners
are licensed architects or engineers in this State, with the
cxception of one partner who is an administrative assistant,
no unincorporated business taxes could be assessed. The '
decisions were predicated upon the facts that the unlicensed
partner was clearly not practicing architecture or engineering
and was not holding himself out to the public as engaged in
such practice. ‘ .

L note, however, uhat one of the former partners 1is -
esignated by you as a designer. The facts as stated in your
etter are not sufficiently clear as to whether or not the

d
1
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tis acvivities, unlike those of the administrative
nug can be deemed an aspect of architectural practice,
notv, whedther the: designer is held out to the public

~

one ol the architects.
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Acco“dlnﬁly, whether or not your client is exempt from
unincorporated business taxes for prior years depends. upon .
the specific facts 1nvolved

“Sincerely,.
JOSEPH H. MURPHY
Commissioner:

MS:bdg/ac
APPROVED: EHKB
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. , BUREAU OF LAW
A | MEMORANDUM:

TO: - Ceiuwuissioners Lu‘ah,, waccunidf and Conion
FROM: Solonon Sies, leariag ificer
i SUBJECT: L8485 0 LLlUid (Vew Yurk legional Cffice)
i ' ——
wopLdcations for tevision or l.efund of
vaincorsorated Lusiness Laxes Under
rvdeie L0-4 of the. Vax Law in 4ffect ,
for <he Jiscai Lcar wuddag I arch 21, 1760
ane Lroedcie 23 of the Yax Law for <he
Flscal Lear Lneing i.arch L, 1v6i.

SoLearing with resncel Lo the above matier was

nclda wefore
T o Cenire ;pruvv, wew Lorli, H. L. on ifebruary 25, 1206. Lhe
COaVanees anL evidence procduced. were as shown in the steuograpiiic
Ceg auna the cxhibils submivted herewith,
e isspe iuvolved herein is whether an eny ;uucrlnn DAY LNCT -

T Pl e ’ 2
Sl councus v ing

55 DO Wlcaian uuQ witiouc ihC u)bc.k/ O.L. LCw L.oilk

is \.,-A\r.:u \,,\ )

! —
uu.«;Co "AL(./ O A
S0

SS10naL Ciematic oIl URANCOr-oratol, busiiess
S Narvners areaﬁou ficensed to praciice profession

\1TCE
e S di T2 e AR
o4l Gaas wlace

: p
Q.. Cu .gA.vCl'.Ln

wames L Locre, a California sardnersiip, was organiszced in
arinei'sizi form i 1455, 1t nainta ins its seneral or maia

i Los Jageles anc has Lrancli o reglonal oifices in .¢ major
in the Unived States, iuciuding the Civy  of liew Lori aud ia

v()dubl"iOu_ e “Ql__.,g_oj:ffiri: PCLGeRS CARSULCIILG n::;inem=;hl.;_§_Q1'_

K " LoanLdLJUh tavestiation, giyjineeriiug dcsian anc  cene

; the a;g;Lcutlon VX _earth scicnces Lo Tiig _So. ouun of
Luring Ule years in 1ssUe Uhe Lilm consisice o0

paLoners, 11 general nartners and 2 corparate general

" o A

V//;arbnors, SSIACTLOTpoTAaTion {Lauwes spellied bacxwarcs, is solcly owned
vy Oue of wiie senior “enera; *alfnur", e Dames. roocm Corporation
Coure g elled vackwards 5) is OWuCL anc controiicd bJ Tile ouwaer seador
Jeneral Jarener, Lr, oore. Loth of Thcese corzorations arc invesineirt
Sorpurations haviang ne enployees or offices. Leitlier corgporation prac-o’
Ticco eng Sincering nor (o eithier of tlicse corporations have an; thiing vo
Coowatihy Lhie LpOlaIth ol the legionai dew Lork Cffice of the parcnersnin,
TI¢ Ul WO _fariacrs of the firm wiho, are not engineers are ludclard L.

Doliowail Gl wuit n_i____,,“_g‘_;ga P U ‘..cJowgn is an accouut.ant andé nas no
cujiucering background .. ilis funcoions in conaection with the pariner-

gl are o oversee the accounting srocedures and supervisc the financial
2 aXs el

afiaire of the firm  ir, laloney does have some engincering bacikground




;.
.' i‘x
;
iz not a Licenged engineer. i functions in connecbion with the
o ocnsaze i LoanZ rance ohaning with resbhcect Yo additional
;ﬁ,nnxgrcl cud Jinanciall reoudirenents of the Tira which nay be nceded
Torexranded onerations,  Jedtlcr Dr. Dclowan nor Lr. i aLouacy nerforiis
Pl ensd SCv 5o any engincerinzg reporits or
Poiooe Do
[V
“he Tegional lew Yorls (ffice of Ulie pa*cn01uu17 is Jocated
Chubch yi“ceﬁ, dew Lorik Tity.  Luring the ycars dn issue, the
-l o't lesional ffice of the gnrfner”hip
servision and control of two genciral
Jartner .. Leynolds, Lot of whouw ‘CPLOPUCC
in tihe ldew Yorl: office. ., lerynolds
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STATE OF NIEW YORK

STATE TAX COMMISSION

IN ‘IGIE MATTER OF THE APPLICATION

OF

DAMES AND MOORE (NEW YORK REGIONAL OFFICE)

TOR REVISION OR REFUND OF UNINCORPORATED
DUSINESS TAXES UNDER ARTICLE 16-A OF THE

TAK LAW IN EFFECT I'OR THE FISCAL YEAR

DING MARCH 31, 1960 AND ARTICLE 23 OF

TH: TAX LAW FOR THE FISCAL YEAR ENDING
MARCH 31, 1961.

The above named partnérship haVing filed applica-
vions for revisibn or refund of unincorporated business tax under'
Article 16-A of the Tax Law in effect for the filscal year ending
March 31, 1960 and Article 23 of the Tax Law for the fiscal year
ending March 31, 1961 and a formal hearing having been held in
connection therewlith at the office of the $tafe Tax Commission at

80 Centre Street, New York, N. Y. on the 23rd day of February, 1966,

- before Solomon Sies, Hearing Officer of the Department of Taxation

and Iinance at which hearing Gardner M, Reynolds, one of the general

partners appeared and testified and the partnership having been

represented by Paul, Welss, Rifkind, Wharton & Garrison, Esqgs., by

Allan Blumstein, Esq. and Morris B. Abram, Esq., of Counsel, and the ’

matter having been duly examined and consldered, ' |
The State Tax Commission hereby finds:

. (1) That Dames & Moore New York Regional Office
filedFPartnership and Unincorporated Business Tax Returns for the
fiscal years ending 3/31/60 and 3/31/61 on July 15, 1960 and July 11,
1961, respectively, and paid unincorporated‘business taxes in'the sums

of $3,405.11 for fiscal year ending 3/31/60 and $5,878.05 for fiscal

.Jpar ending 3/31/61; that on July 16, 1962, the partnership filed

applications for refund of the unincorporated business taxes paid for -
the abovementioned years, claiming exemption therefrom upon the
ground that they are engaged‘in the practice of professional engineer-

ing; that the applications for refund were denied because all of



the partners were not licensed to practice professional engineering
in the State of New York. |

(2) That Dames & Moore, a California partnership,
was organized 1n its present partnership form in 1933; that it
maintaing 1ts general or main office in Los Angeles, Cal. and has
branch or regional offices in 10 major cities in the United States
including the City of New York and in foreign countrles; that the
partnership renders consulting engineering services relating to
foundation investigation, engineering design and construction 1nvolvihg
the applidation of earth sclences to the solution of engineering‘ é
problems; that during the years ih l1ssue the partnership firm
consigted of 2 senior general partners, 1l general partners and 2
corporate general partners; that the aforementioned corporations were
organized under the laws of the State of California and do not conduct
any business in this State; that Semad Corporation (Pames spelled
backwards) is solely owned by one of the senibr general partners,
Mr. Dames; that Eroom Corporation (Moore spelled backwards) i1s owned
and controlled by the other senlor partner, Mr. Moore; that both of
these corporations are investment corporétions having no employees'
or offices; that nelther corporation practices engineering hor do
elther of these corporations have anything to do with the operation
of the regional New York office of the partnership; that the other
two partners of the firm who are not engineers are Richard E, McGowan
and John W. Maloney; that Mr. McGowan is an accountant and has no
engineering background; that his functions in connection with the
partnership are to oversee the accounting procedures and supervise
the financlal affairs of the firm; that Mr. Maloney does have some
engincering background but 1s not a licensed engimer; that his
functions in connection ﬁith the firm are to engage in long range
planning with respect to additional personnel and financial require-
ments of thé firm whlch may be needed for expanded operations; that
nelther MNr. McGowan hor Mr. Maloney performs any engineering services

nor do they sign any engineering reports or perfofm any services

wlthin this state.
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(3) - That the regional New York office of the
partnersnip 1é.located at 100 Church Street, New York, N. Y.; that
the New York office renders consulting engineering services previousiy
Gescribed; that durlng the years in issue, tﬁe services rendered by
the New York regional office of the partnership were at all times
under the direct supervision and control of two general partners,
John I's Brennan and Gardner M. Reynolds, both of whom performed ser-
vices on behalf of the firm in the New York office; that Mr. Reynolds
has a degree in civlil englneering from Cornell University; that he
received ﬁis license to practice professional engineering in the
State of New York by the New York State Educatlion Department in 1953;
that Mr. Brennan has a degree in engineering from.Columbia University
and is licensed to practice professional enéineering in the State of
New York; that the other 9 general partners are all licensed engineers,
licénsed by the various states in which the partnership maintains re-‘
glonal offices; that during the years 1959 through 1961 the New York
reglonal offlce employed approximately 18 or 19 engineers; that some
were licensed in the State of New York and some were not; that, how-
ever, the services performed by the unliéensed engineers vere always
performed under the direct superfisionnand control of the New York
partners who were professional engineers licensed by the Education
Department of the State of New York;‘ that during the years 1959 |
éhrough 1961, the letterhead of the firm used by the New York office
listed only Mr. Reynolds and Mr. Brennan as the partnérs in the.New
Yoric office.. o - i |

) (4) That the partnershipis engaged in the-

practlce of profeésional engineering; that more than 80% of its
income attrlbutable to sources within this State is derived from the
personal services actually rendered by the members of the firm
licensed as professional engineers in the State of New York and that
capltal is not a material income producing factor; that the professional
activides of the firﬁ Wthin the State of New York are directed solely
by the New York partners licensed to practice professional engineer-

ing in this State and by no one else; that 1t does not appear that

aay member of the partnership firm who is not licenwed to practice




»rofegsional engineering in thls State has engaged in such practice:

of prolessional engineering within this State; that the Educat;on

Department of the State of New York has ruled that the New York

. - reglonal office of Pames. and Moore 1s aﬁthorized to practice pro-
fesslonal engineering in ths State 80 iuiag 4o GO practice of pro-
fessional engineering is carried on in this State by the members of
the partnership not licensed in this State.

Based upon the foregoing findings and all of the
evlidence presented herein,u

The State Tax Commisslon hereby

' DETERMINES:

(A) That the activities of the subject partnership
for the fiscal yeér ending 3/31/60 constituted the practice of
professional engineering exempt from unincorporated business tax
in accordare with the intent and meaning of Section 386, Article 16-A
of the Tax Law; that the activities of the subjéct partnefship for
fiscal year 3/31/61 constituted the practice of professlonal engineering
exempt from unincorporated business tax within the intent and meaning
of Section 703 (c), Article 23 of the Tax Law. .

(B) That, accordingly, the unincorporated business
taxes paid by the téxpayer partnership for the fiscal years ending
3/31/60 and 3/31/61 were not lawfully due and owing; that the
applications for refund for said years are hereby granted; that there
be refunded to the taxpayer partnership the sum of $3,405.11, without
interest, for the fiscal year ending 3/31/60 and the sum of $5,878.05,
wlth any interest that may be lawfully due and'dwing for the'fiscal

year ending 3/31/61.
AND IT IS SO ORDERED.
DATED, Alvany, N, ¥, the' 22nd day of. May 1967.

TATE TAX COMMISSION

President y
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