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STATE OF NEl,'l YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f

ORLANDO P. TIIOMAS and
ALICE A. fHOMAS, his wife,

For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund of PERSoNAL rNcs{E
Taxes under  Ar t i c le (  s )  22  o f  the  Tax
Law fo r  the  year (5 ) reor  and  1962

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered MalI

/  .  , .  t " t  V  
I

' tt .1.- +t

State of  New York
County of  Albany

Patricia Whitman ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Finance, and that on the 2trh day of  May ,  1909,  she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  "Determinat ion , , )  UV reg is te red

mail  Upon Orlando p. Thomas and Al lce A. Thomas, hie wife

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secureLy  sea led  pos tpa id  wrapper  addressed as  fo l lows:
Mr. & Mrs. Orlando P. Thomasr Birch Lane, Greenwich, Connect icut

and by del iver ing the same at Room 2r4a, Bui ld ing g,  campus, Albany,

marked .REGISTERED [lAIL"' to a messenger of the MaiI Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai1 .

That deponent

peti t ioner herein

is the }ast knownaddress of  the peti t ioner.

Sworn to

26th day

V t , ' :  ,  { J

before me

of uay d
t .  r  ) , '

i: 
' .'"t4

fur ther says that the said addressee is the

and that the address set for th on said wrapper

th is

, 1969 .
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STATE OF NEII{ YORK
STATE TAX COIIMISSION

In the Matter of  the pet i t ion

o f

ORLANDO P. TIIS{AS and
ALICE A. TIIOMAS, his wife

For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund ofpensonar, rNcoMB
Taxes  under  Ar t i c le (s )  zz  o f  the  Tax
Law fo r  the  year (s )  i96 t  and 1962

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mai l

State of  New York
County of  Albany

Patrieia t' lhitnan ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Finance, and that on the 26th day of  Mar ,  1969, she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  'Determinat ion , , )  Uv  reg is te red

mail  upon Thomas R. Moore, Esq. representat ive for

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:
Thomasr R. Moore, Esq.1 Dewey, Bal lant ine, Bushby, paLner and wood, Esqs.1
40 l{all Street, New york, l{y

and by del iver ing the same at Room 2L4a, Bui ld ing g,  campus, Albany,

marked *REGISTERED ti lAIL'n' to a messenger of the MaiI Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the sald addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the Jast known address of  the pet i t ioner .

Sworn to

25tht- day

,Vta eet

before me

of uay

t' t/
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th is

, 19og
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STATE OF Ng[' YORK

STATE TAX CS{MISSION

Ln the Matter of the Petition

of,

ORLAtrlDO P. TtlCIrlAS and
ALICE A. TI{OMAS, hls wife,

For a Redetermination of a Deficiency or
for a Refund of, PersonaL Lncorne Taxes
under Article 22 af. ttre Tar Law for the
years L96l and L962.

The petltioners having fiLed a petition for a redeterml.nation of a

defi.ciency of personal lneone taxes under Article 22 of the Tax taw for

the yeare 1961 and L962; and a hearlng havi.ng been duly held bef,ore

Vlncent F. Mollneaux r Esg.l tlearlng Of,ficer for the State Tax ComissLon,

at its offices at 80 Centre Street, New York, New Yorkn on l)ecember 1, 1964;

and the petitioners having appeared by Dewey, Ballantine, Bushby, palmer

and l.lood, Esquiresy of New York, New York (Thomas R. Moore, Eeq, of Counsel),

and the petitioner, orlando P. Thomas, having been preeent and having

testlfied; and the record having been duly examined and eonsldered, the

State Tax Comuriseion hereby finds that:

1. By a notice of defieiency, dated November 4, 1963, the Department

found deficienciee for the years L961 and 1962 in the personal incone

taxes reported by the petitionere in their nonresident return for those

yearsr assert ing a def ic iency in the amount of $7L2,19 with intereet Ln

the amount of $66.113 to a total  of ,  $778.62 Eor the year 196r,  and a

deftciency in the amount of $799.16 with lnterest of  $26.56 to a total  of

$824. J2' f,or the year 1962, both as of the date of the eaid notiee of

deficiency (November 4, 1.963).

In two statenents of audit changes, the Department hed deternined as

to each year that 55 days lieted ae days worked at home in Connecticut

were to be disallowed as days worked in earrying on the oceupation out-

side the State for the purpose of deternrining the anount of lncome from
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the salary of Orlando Tbonae to be attributed to New York and to be subjeet

to tax, under an apportionment fornula enploying a ratlo of the days worked

in the oceupati.on in New York as a nunerator and the total' of all ilaye

worked in earrying on the occupation both ln Hew York and outside the

State as a denomlnator (pursuant to provlsion of Tax Latt Section 632(c)

and to Lncome Tax Regulat ion L31.16),  Aecordingly,  l t  reduced to 272

in 1951, and t-o 276 tn 1.962, the number of the days allowed as total days

worked in carrying on the oceupation (both wltbin and wlthout the State

o f N e w Y o r k ) i n t h e r e s P e c t i v € ' } € a F s r T h e d a y s w o r k e d i n N e w Y o r k v e r e

not in dispute; tbere were 178 tn 1961, and 184 in 1962; aceordinglyt  an

al locat ion of the annual 881ary for 195L was made in the rat io oE I78/272nds;

and in the anount' of 184/276nds for the year 1962' es the portlon of, the

pet i t ioner 's (or lando P. Thonas) yearly salary to be attr ibuted to NewYorh

and to be subjeet to tax. These changes in the allocation f,ormula' made

by the Department resulted ln the deficiencies found'

2. Ln their nonresideRt return for the year 1961, the petitloners

had reported allocabl.e salary of Orlando Thonas in the amount of $69'050'

and made an allocation of 178 New York days worked to a total' of daye

worked (wLthtn and without New York) of 327 '

F o r J . g 6 2 , t h e t a x p a y e r s h a d r e p o r t e d a l l o c a b l e s a l s r y o f

Orlando Thonas ln the amount of $761000 and made an allocation of 184

New York days out of a total of 331 days worked wlthin and without New

York.

Both tbese totale af. 327 daye for 1961 and 33L for 1962 were 55

days higher than were allowed under the notice of def,Lcieney.

3. In their petLtion, the petitioners asserted that the days worked

by orlando TbonaE at his home in Greenwich, oonnectieut ehould be re-

cognlzed as days worked Ln carrying on the occupatLon outside the state

for purpose of, allocation. There were 56 of these in l'961 and 57 ln 1962t

the petiti.on stated, elightly more than the number disaLlowed by the

Departnent.

4. The petltioners I'ere nonresidents of the state of New York and

reeided in Greenwieh, Conneetlcut. Petitlonern Orlando Thonasrwas

Executive Vice president of SincLair ol1 Corporation of, 600 Fifth Avenue'

New York, N.Y. wh€re he was stationed, and where he was provlded wLth an
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office end staff for the performance of hle regular duties.

5. SlncLair Oil Corporation is a large corporation whose sbares

are publ ieLy hel.d,  and l t  ie not a eloee eorporat lonr

6. with his employer 's approval,  the pet i t ioner dld eertain

port ions of hle work, coneist lng of conferences with other persons,

(including on a few occasi.ons a fellow of,ficial of the corporatlon who

eleo resided in Greenwich), and of private study of various busineas

problens at his home in connecticut on some saturdayir sundayc and

holidaye, finding Lts neeeesary or advlsable to work on these daysr

sometimes because of some energencyts arieing, but nore coomonly becauae

of tLne pressureg general.Ly. This work wag not such as had to be done

by the pet i t ioner at the corporat ion's off icea in New york, N.yr

and these officee nornalLy were cloged generalLy on these daye p so

that although the corporation'e off,iceg could be ueed, it wae neceogary

to give some notlce if any of the butlding's servicec, lncludlng heat and

air conditioning, which lrere suspended on such days, was needed; and the

enployer's pollcy l*as that such work done on theee days preferably ghoul.d

be done out of the offi.ce.

7. Ercept as stated in paragraph 6, i t  ie

no advantage to the enployer in the petltioner's

Conneeticut or elgewhere outeide New york State

New York State.

found that there lras

perforning the work in

rather than wlthin

8. It ie further f,ound that the work under consideratlon was

done in Connectlcut and outside the Stste because Detltioner,s hooe

was in Connecticut, and for hie convenience.

9. In the total eircuugtanees, there was no adeguate buslneag

reasonr reflecting a eubetanti.el advantage to the enployer, in the

work's being done outslde the State, rather than within lt, it i.e found.

Upon the foregoing flndinge and alL of, the evidence preeented hereln,

the $tate Tax Conmlseion hereby

DECLDESc

A. That pureuant to provision of rax taw see. 532(c), whlcb

providee that if a busi.nesa or occupation is carried on "partLy without

this $tate"', as deteruined under regul.ations of the State Tax Comissioa,
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the lncsme of a nonresident taxpayer derlved fron New York sourcee is to

be deternined by apportionnent under such regulationel and purouant to

provision of Lncoue tax regulat ion Sec. L31.16 (20 NYCRR 1,31.16),  which

with reference to a eorporate off,ieer provides that allolrance may be

clained for days worked outEide the State only if baeed upon the performance

of services which of neeesslty as dlsttnguished fr@ convenLence

obllgate the employee to out-of-State duti.ee in the eervl.ce of his

employer , lt is held with reference to the eaid days worked by the

petltioner at hlg home ln Connectleut whleh are under consl-derationr that

they were properly dLsaLl.olred and may not be counted ln the allocation

formula as days worked.

The occupation was not "carried on" outside the State on guch dayg

within the meaning intended which requlres a situs of the oecupati.on

outeide the Stater ln that as to such work the enployee r{as not obligated

to perform theee serviceg out-of-stete in the aervice of the employer by

any necessityr either absolute or practical., and there was no adeguate

buglness reasonr reflecting a eubatantLal advantage to the enpLoyer, for

doing the work outelde the State rather than withln it..

B. Accordingl.y the defleiency aseerted by the notice of deficiency

set f,orth in paragraph 1 ls affirmed ae an ascesament of such taxec as

of the date thereof, and eubJect to further interest, and to penaltlec

if any, as provided by Tax taw (Sectlon 684 and succeedlng seetlons).

Dated, Albany, New York,

M a y  2 l s t  1 9 6 9  .

\  , -  ,
\  - ' l r '  '

r - t .  l -  
' '  '  

l -  "JOSEPE H. MTIRPHY PRESIDBfiT
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YVtSa A \tw."-
MILTON A. KOERNER COI,IMISSIONER


