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Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mai l

For  a  Redeterminat ion  o f  a  Def ic iency  :
or a Refund of  Uninconporated Busin 'ess:
Taxes  under  Ar t i c le (s )  15 -a  o f  the  Tax  :
Law fo r  the  year (s )  tgS l  :

Sworn to before me this

l ls t - ipy ef  Jt ly ,  I$9 .
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STATE OF NEY{ YORK
STATE TAX @MMISSION

In the Matter of the peti t ion

of

HASRY I}NGANSOHN

State of  New York
County of  Albany

LYNN H0R0DolnIrcH , being duly sworn, deposes and

says, that  she is an employee of  the Department of  Taxat ion and

F inance,  and tha t  on  the  3 ls tday  o f  Ju ly  ,  1969,  she served

the within Not ice of  Decis ion (or of  I 'Determinat iont ' )  UV registered

mai l  upon Hanry Ungarsohn

the peti t ioner in the within proceeding, by encrosing a true copy

thereof in a securely sealed postpaid wrapper addressed as fol lows:

Haruy Ungarsohn, I45 lUassau Street,  New Yonk 38 New York

and by del iver ing the same at Room 2r4a, Bui ld ing g,  campus, Albany,

marked I'REGISTERED i4AIL'n' to a messenger of the Mail Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the last  known address of  the pet i t ioner .
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Signatures needed on two copies of1.his determinat ion. '

From Edward Rook



AD 55 (2-68)

DEPARTMENT OF TAXATION AND FINANCE

U 8 T /9*ffi*tei.r, ..fu|*-.
F-z

IO:
FROM:
SUBJECT:

MEMORANDUM

Mr". Edward Rook
Mr. Lawrence A. Newnan
Harry Ungarsohn-Ar t ic le  L6A-L957
Hear i -ng and Repor t  by L.  Gi f ford

kog*^/d'/, .'12./r
DATE June 25, L969
oFFtcE Hearing Unit

in  1963 .

The proposed determinat ion was rev iewed by E.  fgoe,
A.  Johnson,  and J.  Donovan.  A f ina l  approval ,  dated
2/5/65 by F.  Kel lhe: r ,  is  uns igned.

Mr .  Moon ,  o f  Mr .  S .  Kneers  Un i t ,  adv i sed  me  tha t
action on ttre years f95B through 1967 are being held
up unt i l  the year  1957 is  resolved.  The taxpayer
is  l is ted in  the curuent  Manhat tan te lephone d i rectory
a t  150  Nassau  S t ree t .

The taxpayer  ls  a  cer t i f ied shor thand repor ter
openating mostly within the State of New York under
the name,  I 'Stenotype Repor t i -ngrr r  employ ing other
eer t i f ied shonthand repor ters  and t ranscr ibers.

Ttre opinion hol-ds the taxpayer subjeet to the
Unincorpori. ted Business Tax be-cau.se more tbsn 20%
of h is  income is  der ived f rom the act iv i t ies of  r , -
f ree lance repor ters  h i red by the taxpayer ,  but
a l lows an a l locat ion of  income for  work done outs ide
t t re  State.

fhe taxpayer  paid $f94.97 wi th  the or ig ina l
return, and claimed a refund of the entire amount.
The determinat ion a l lows h is  c la im in  par t  as a
resul t  o f  t t re  a l locat lon of  out -of -s tate income.
A  c red i t  o f  $ fo t+ .gg  resu l t s .

I recommend. approval of this determination.

Hear ing Of f icer

LAN: pw



L  I  ( 1 - 6 8 )

TO:

FROM:

SUBJECT:

BUREAU OF LAW

MEMORANDUM

Commiss ionens Munphy,

Francis  Ke] l iher

HARRY UNGARSOHN

Palest in  and Macduf f

Ar : t ic le  16-A of  the Tax Law
f<ln the Yean 1957

Two issues naised henein ane (1)  whethen the income
of  the taxpayer ,  a  cent i f ied shonthand neponter ,  is  subject
to  uninconponated business taxes whene more than 20% of  such
income is  denived f rom the act iv i t ies of  f ree- lance nepontens
hined by the taxpayen,  and Q) whether  or  not  the taxpayer  is  ent i t led
to an a l locat ion of  income to wonk done outs ide of  the State of
New York whene such income was denived fnom nepor^t ing done outs ide
the  S ta te .

Ihe facts herein ane set forth in the memonandum from
the hear ing of f icer  to  the Dinecton of  the Income Tax Buneau who
has concur : red in  the hea: : ing of f icenrs opin ion that  the taxpayenf  s
act iv i t ies ane subject  to  uninconporated business tax whene more
than 20eo of  such income is  denived f rom the senvices of  fnee- lance
reponte: rs ,  but  that  such income should be a l located wi th in  and
wi thout  the State of  New Yor l<.  I  a lso concur  in  such opin ion and
am approv ing the hear ing of f icer ts  pnoposed detenminat ion susta in ing
the assessment  af ten rnodi f icat ion of  the same to exc lude the
imposi t ion of  un inconponated business taxes on out-of -s tate income.

I f  you agnee,  k ind ly  s ign the pnoposed detenminat ion and
retunn the same together with the entire f i le to the Law Buneau
fon  fun then  p rocess ing .

Ass i s tan t  D r rec ton

M S :  c a
Enc,

Februany  5 ,  1965



STATE OF NE:!il rcNK

STATE TAX COMMISSION

IN THE MATTER OF THE APPTICATICN OF

HARRY UNGANSOHII

. 
rcN Rffi'I]ND OF UNINCIEFONATED BUSINESS TA]G9
UNDM AfiTICI,E 16-A OT THE TAX LAW FOB THE
YEAn 1957

Harry Ungarsohn having duly flted an ApplieatLon for Refund

of rurlncorporated busLnegs taxes paid under Article 15-A of the Tarc

Law for the calendar year L957 t and a heari.ng havirg been held in

connectLon therer,rith, and the natter having been duly exad.ned and

considerEd, the State Tax Cornnlsslon hereby flnds:

(f) That the ta:qpayer filed a refiur,n of Lncore and pdd

toces of $394.9f under Artlc1e t6-l og the Tax taw for the calendar

year Jt957; that he r4orted ther"eon tota.l receipts, verious types

of openses and net lncone froa his activities thereln deslgnated

ap nstmotype Reportingn; that the business addrese of the ta:payer

was listed thereon as 145 Nassau S;treert, New York, N. T.r and that

insofar as herefui pertinent the lncone and deductions 8o rryorted

by the ta:qpayer were, as folloilsl

total receipts

Cogt of services and eroenses:

Reporting ard transcribfug
Rent - New York City office
Telephone, Tel. answer{ng
service
All other epenses and
allowable dedugbions
Total deductlons
I{et prcfit fr"on services

$6u1385.t$

$25tnT.5t+
11859.00

2r75O.Vl

La.770.L5----u,1bL
g2OrO2g.7O

(Z) That subsequecrt to the flling of such reburrr and rdthln

the tj-rne prescr{.bed by the provls{ons of Secti:on 37b of the ?ax Law,

the ta:payer filed an Applicatlon for Refind of unincorporated buslneEs



taxeE patd as aforesaid, the appllcation betng based on the grcunds

that rcre than 6QF of the gtoss income recelved fron trts profeselonal

actiuit'lea as a certlfled sholthand reporter was derlved fron personal

services actualJ;r rendered by hLn, withor:t the use of captta,l as a

naterC.al lncore-.produefurg factor.

(l) That, on lnforural revier of such applicatlon and

follotrlng a prelLnlnary hearing in the natter the Inone Tax Bureau

held that the ta:payer dld not gulde and dlresb the nork procedure

of the reportere and transcribers but was sel]fug the servlceE of

shorthand. and stoot5pe reporters, who ln turn supervised and approvcd

the nork of free lance typists so that the efforts of such essLstants

could, not be aseribed to the ta:payer; that l.n vlew of such circ'r*t.n.".

the Incone Tax Bureau held that rcre than M of his incone was not derd.ved

from persona.l sendces actually rendered by Lr.i.n, as reqrir"ed by the-

pr.ov5-sione of Section 385 ln the case of all pr"ofessione other than the

four profeesions specifLcally e:ceryted by such section; go that the

appllcation was denied by the Incore Ta:c Bureau on the grounda that

his lncone nas subJect to the unincorporated business tax"

(t*) ?hat the record shous that on Febnrary LL, 1t$1, the

New York Sfate Education Department issued a certiflcate as Certifled

Slbrthand Beporter to the ta:payer; that thereafber, including the

year herc in 4restion, the tarpayer contlnued to be so cert,if;lcd;

that the ta.ryayer natntained a regul-ar office in New York City, ae

aforeseide fnom *rich he earried on his activitl,es in 1957 es an

inde,pendent reporter; that ln addition the ta:payer naJntained

telephone answering serviceg during such year at var{.oug locations

rdthout the state of New York at fltrich there were recelved on trls behalf

wr{tten and telephone comrnicatlons frcn sl,lents and prorpective cliente;

that on the basis of the record (see pages LJ-2Q, incluslve, of the

sbenographic nlnutes of the Januaty 6t 1964 hearLng sesston), tt is hereby

forrrd that 16 z/fr of the iacone of the ta:qpayer fnon hle actlvitles irl

].:957 was derlved from sources wlthoub New York $bate.
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(5) That dur{.ng the year L95?, the taryayer himself

devoted his l\rIL time actudly reporting various engagellnnte rithirr

and without the state of New York; that during srrch year he hired

outEide free Lance reporbers to do the reporting at other mncurrent\r

schedrrled engagementsrat r*rich other engagements the ta:payer hinself

eould not be, and was not, present.

(6) That an uadisclosed nurnber of the outsj.de assl,etant

reporters so used by the ta:payer were licensed by the Ne$r York State

Edueatj.on Departnent as Certifled Shorthand Report,erg and the balance

thereof were not so cert5.fled; that the tranecribir4g of each zuch

reporting was done by oubslde typlsts at the dlrection of the respectlve

rqorter excqpt that in sone lnstances the outslde reporters thenselves

dLd at least sone of the transcriptlon of their oln reportlng; that the

ta:cpayer patd the tota-l sre of *25r977.5h Lo such outside reporters and

transerlbers for such services; that the ta:qpayer was unable to state

what portj.on of such anount nas paid to reporters and uhat portion was

paid to transcriber€ as he stated that tris records were such a9 to nake

lt alnost iryossible to conplle such information; that the ta:,qpayer

refused to nake an appnod.mation of the respective amnts so paLd; that

wtren he r+ae asked wtrether app:pdrnateJy one-third of tbe *25t977.fu was

pald to transcribers he refusd to agr"ee to arry appro:d-nation; that it

io hereby fouad that one-ttr.ird of such anount; nane\y e $8r659,j3 was pa"ld

to transcriberg and that the balanee thereof ; na.mely, $t7 r3t8,J6 was paid

to outsLde reportere, whlch arcrnt of $1?r318.J6 pald to outside reporters

lE substantialfg ln excess of 26 of the total income of $641385.4.5 (nanely,

$12r9l?.09) realLzed by the ta:payer fnom his activlties for L957.

(?) That in vielr of the very nature and characfier of the stenottrrpe

arrd shorthand reporting servLce and because of the ronappeerence of the

ta:payer on the occasiong wtren his outsLde re,porters were rendering their

services on his behalf (ttrus precluding the ta:payer hi.Irself fron natdrg

any simfltaneous reporting for contr.ol purposeg), lt is hereby found that

-3-



the ta:payer did not e:orcise sufficLent sr4pervigion and ontrol over

such reporters as to attrC.brrte the efforts therof to the personal

reportj.ng serrd.ces actually rendered by the ta:qpayer hlnself.

(S) That in earqylng on hLs asbivities aa above descrLbed

during the year 1957 the use of capitaL wae not a naterial inoone-prroducJ.ng

factor.

IJpon the foregoiag findings and all the facts and evidence

presented hereln, the State Tax Connlesion hereby

DEIER}TINES:

(e) That the ta:payerls activlties as above descrf.bed constitute

the carrylng on of a taxable unlncorporated business, even though the

tarpayer during such year was drrly licensed by New York $tate as a certlf,led

shorthand reporter, as it was not shoul that nore Lhan 86 of his incone

during 1957 (Fhding No. (6) above) was der{ved fron the personal services

actuslly rendered by htn ln the practice of cerbifled shortband reporblng

(rhains No. (?) above).

(g) Ths,t 15 zhfi ot the ta:payerts Lncome frrn his activtties

during 1957 was derived from sources without the state of Nerr Iork

(finOfng No. (4) above), so that pursuant to the prorrlslons of Segbion 38Gg

of ttre Tax Law the tarpayerls LiabiJ-ity rrnder ArtLc.Le 15-A of the Tax Ler

tor Lg57 should be abated by the arcunt of $104.99 fnon the apount coryuted

and stated on the origtnal retum of $391+.9f to the restated anormt of

$289.99 and that the ta:payer ls entltled to a refurd of the anorurt of such

abaterient of Sl-OIn99 anA IT IS SO ORDERED.

Dated: Albany, N. Y., Ju ly  25, L%g

U{E STATE TAX COUMISSION

Cottml ssloner


