»

—— »

U/ ggr, &l e e MEJWM /f - Z

s el A gL J ALt i O e g -

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition :
of : Affidavit of Mailing
: of Notice of Decision,
HAROLD E. SUNDBERG : by Registered Mail
For a Redetermination of a Deficiency
or a Refund of Unincorporated Business :
Taxes under Article(s) 23 of the Tax :
Law for the year(s}961l, 1962, 1963 and :
196l

State of New York
County of Albany

LYNN HORODOWICH » being duly sworn, deposes and

says, that she is an employee of the Department of Taxation and
Finance, and that on the 7th day of July » 1969, she served
the within Notice of Decision (or of "Determination") by registered
mail uponMr. Harold E. Sundberg
the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:
Mr. Harold E. Sundberg, 121 Woodbridge Avenue, Buffalo, New York 1L21l
and by delivering the same at Room 2l4a, Building 8, Campus, Albany,
marked "REGISTERED MAIL" to 3 messenger of the Mail Room, Building
9, Campus, Albany, to be mailed by registered mail.

That deponent further says that the said addressee is the

petitioner herein and that the address set forth on said wrapper

is the last known address of the petitioner.

Sworn to before me this [ ) (
o 7

7th day of July » 1969. : \”&jf’)‘b‘? L .?(;//" Toglocee (e g
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Avgust 1, 1969

Harold R. Sundberg
121 Voodbridge Avenue
Buffalo, New York 1AMIA

Re: In the matter of the Petition of Hareld B. Im
::a-‘n.-mmamotm. uux:nw

Dear Nr. lm«ru:

Your letter of July 23, xﬁsmmmuu
for reply.

The sontents of your letter have been noted. in mlh»
tion $0 review the decision of the Tax Commission may be
to the Supreme Court pursuant to the provisicms of Se¢tion ¢
of the Tax Law which provides that the 1ication mush de
made within four months after aotice of decision is send.
by certified or registeved mail. The aferesaid sest
provides that unless beferé or at the time-of wal

!
E’f

application the ¢ r has paid the

posited with the Tax Commissien the w of he dof |

"o in lieu thereof has filed a bend ap a Justiee
the Bupreme Court for the umpaid defie !m m or m R
snount and 8llcissts, the muu m um dcttm. ST

Suah deficiencies, u uz
ssoordanse with the pmum 'Sf the Tax Law

Very truly yours,

GM‘ 48

Cowmnsel

Je: 51 :

cc: Edward Rook _
Deputy Commissioner Igoe
Edward J. Pidgeon
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

of

HAROLD E. SUNDBERG DECISION

for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law :
for the years 1961, 1962, 1963, and
196l

HAROLD E. SUNDBERG, the taxpayer, having filed petitions
for refund of unincorporated business taxes under Article 23
of the Tax Law for the years 1961, 1962 and 1963, and a hearing
having been held in connection therewith on August 1, 1966, at
the office of the State Tax Commission, State Office Building,
65 Court Street, Buffalo, New York, before Vincent P. Molineaux,
Hearing Officer, of the Department of Taxation and Finance, at
which hearing the taxpayer asppeared personally and testified;
and the taxpayer having filed a petition for refund of unincor-
porated business tax under Article 23 of the Tax Law for the
year 196l, and on March 18, 1969, having consented by letter
to combining the year 196l with the other above stated years
without a separate hearing; and the record having been duly
examined and considered, the State Tax Commission hereby finds:

1. The taxpayer filed personal income tax returns under
Article 22 of the Tax Law, and unincorporated business tax
returns under Article 23 of the Tax Law, for each of the years
1961 through 196}, on which returns he reported income from his
activities as a representative of four companies; namely,
Philadelphia Gear Corporation, Orville Simpson Company, the
Comtor Company and Palmer Instruments, Inc.; that the taxpayer
listed his activities on such returns filed for the various years

as sales engineer.
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2. The taxpayer paid the unincorporated business taxes,
at the time of filing the said tax returns, in the sum of $294 .35
for the year 1961; in the sum of $577.1l, for the year 1962; in
the sum of $640.16 for the year 1963; and in the sum of $1329.03
for the year 196l.

3. The taxpayer filed claims for refund for each of the
years unincorporated business tax returns were filed and taxes
paid; and the Income Tax Bureau denied such applications for
refund on the basis of the decision of the Appellate Division
(Sundberg vs. Bragalini 7 A.D. 2nd, 15, Motion for Leave to
Appeal to Court of Appeals denied, 6 N.Y. 2nd, 705), with
respect to applications of this taxpayer for the three prior
years of 1950, 1951 and 1952, and on the basis of the decision
of the Appellate Division (Sundberg vs. State Tax Commission,

21 A.D, 2nd, 703, appeal dismissed 14 N.Y. 2nd, 949),for the
eight prior years 1953 to 1959, and 1960.

. The taxpayer admitted at the hearing that he carried
on his activities during each of the years here involved for the
same four companies and in the same form and manner as during the
years 1950 through 1960, which were previously reviewed by the
Courts; the taxpayer contends that he did not carry on his
activities for his four principals during the years here involved
as an independant contractor, the taxpayer further contends that
his activities for such years on behalf of the Philadelphia Gear
Corporation constituted the practice of the exempt profession of
engineering.

5. The taxpayer is a graduate engineer and is licensed
by the State of New York to practice professional engineering;
the taxpayer did not hold himself out to the public during the

years here involved as practicing the profession of engineering.
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6. During the years involved, the taxpayer maintained
his own office and business telephone; the taxpayer himself
filed returns as a self-employed person for tax purposes; none
of the four principals of the taxpayer, to wit, Philadelphia
Gear Corporation, Orville Simpson Company, the Comtor Company,
and Palmer Instruments, Inc., considered the taxpayer as an
employee for social security purposes, or for group insurance
purposes; the taxpayer was not required to work any specific
portion of his time for anyone of his principals and there
was no agreement or understanding to that effect; his principals
did not exercise and did not have the right to exercise closse
supervision and control over the manner in which the taxpayer
carried on his activities in their behalf.

7 The taxpayer was paid on a sales commission basis for
rendering services to the four companies; the taxpayer agreed
to promote the sales of the products of the four companies;
although engineering knowledge was advantageous to the taxpayer,
it was primarily used in order to be more able to convince the
prospective purchaser that the products of his four principals
were superior to that of the competitors.

8. The taxpayer has failed to prove that he was required
to be a graduate or licensed engineer in order to become the sales
representative of any one of his principals; other representatives
of his principals were not licensed engineers.

Upon the foregoing findings and all the evidence presented,
the State Tax Commission hereby

DECIDES that:

A. The taxpayer carried on his activities on behalf of his

four principals as an independant contractor rather that an employee
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thereof; the activities of the taxpayer on behalf of his four
principals were that of a salesman working on a commission
basis; the activities of the taxpayer during the years involved,
therefore, constituted the cafrying on of an unincorporated
business within the meaning and intent of section 703 of the
Tax Law.

B. The taxpayer's activities failed to meet the usual
concept of professional practice as comprehending services or
disinterested advice for the benefit of the person served or
advised; the taxpayer's advice to prospective customers and
the application of professional knowledge to their problems
was primarily to effect sales of machinery to the profit of
the taxpayer and his principals.

C. It was not shown that the application of the taxpayer's
professional education, training and skill was essential to
produce the income nor was it shown that the professional
educatibn, training and skill was so material to the production
of the income that without them the taxpayer could not have
profitably pursued the particular occupation under normal
conditions of business and competition$y therefore, even though
the taxpayer did, at times, utilize to a certain extent a
knowledge of engineering in connection with his activities as
sales representative for his four principals, nevertheless,
this activity did not constitute the practice of a profession
pursuant to the provisions of section 703 of the Tax Law; the
taxpayer's income from each of his four principals was includible
in unincorporated business tax gross income pursuant to the

provisions of section 705 of the Tax Law.




D. Accordingly, the unincorporated business taxes
paid by the taxpayer for the Years here involved, are correct
and represent taxes legally due and owing and the taxpayer is
not entitled to any refund of taxes under Article 23 of the

Tax Law for the years 1961, 1962, 1963 and 1964.

Dated: Albany, New York this 30th day of June 1969 ,

STATE TAX COMMISSION

~
4
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.‘ - ;,'La ‘\ ;\ * 'f ‘(‘Jw‘\&jf ~
PRESIDENT 7 <
/

\\MCG»\, )CC\LW

COMMISSIONER




AD 53 (2-68)
DEPARTMENT OF TAXATION AND FINANCE

MEMORANDUM

“10: Mr. Rook DATE June 19, 1969
rroM: Lawrence A. Newman ofFfice Hearing Unit
SUBJECT: Harold E. Sundberg

Decision based on Hearing by Mr. Molineaux

Unincorporated Business Tax-1961 through 196l

The taxpayer claims to be practicing the profession of
engineering, or in the alternative to be an employee of
four distinct principals, who manufacture machinery and
parts for sale through area representatives.

The identical state of facts were considered by the courts,
on two separate appeals from previous hearings, concerning
this taxpayer's taxable years of 1950 through 1960. The
Appellate Division, on both occasions sustained the determ-
ination of the Commission that the taxpayer was engaged in
an unincorporated business. PFurther appeals to the Court of
Appeals were denied or dismissed.

The taxpayer renews his contentions for the years 1961

through 196l based on the identical facts. Although a

hearing was held by Mr. Molineaux on August 1, 1966, covering
only the years 1961, 1962 and 1963, the taxpayer has consented
in his letter of March 18, 1969 to have the year 196l considered
as well on the same facts.

I offer my draft of the decision, which denies the taxpayer's
petitions for refund, for the approval of the Commission.

Zigi*“M*‘4fiZQ2Aqu‘a\

LAWRENCE A. NEWMAN
Hearing Officer
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June 18, 1949

HWr. Harold E. Sundberg
111 Woodbridge Avenue
Buffalo, New York 14214

Dear Mr. Sundberg:

Governor Rockefeller has asked me to reply to your
letter of February 10, 1969, regarding your hearing
relative to the Unincorporated Business Tax.

Mr. Molineaux, the Hearing Officer for your case
to whose attention you addressed your letter of August
14, 1968, is no longer with this [lepartment. 1 note,
however, that as a result of your letter to him of
February 10, Mr., Best replied to you as of February 19.

The record of the hearing has been turned over to
a new Hearing Officer with the request that he expedite
the determination.

Decause the matter will shartly be before me aa one
of the members of the Tax Commission, I feel it would be
inappropriate for me to comment on your views concerning
the Unincorporated Dusiness Tax Law.

Very truly yours,

JOSEPH H. MURPHY
Commisaioner
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Date Time

WHILE YOU WERE OUT
C(_// C“‘“‘“‘“‘“"//{ o cz.'\ £t KJ

of

Phone f(/?

" § TELBPHONED PLEASE CALL HIM I
CALLED TO SEE YOU WILL CALL ACAIN I
WANTS TO SEB YOU RUSH

Message

AD 85 Operaror




1969 JUNE 1969 WEDNESDAY 1969 JULY 1969
8§ M T W T F 8 § M T W T P 8
1 2 8 4 5 86 7 1 2 3 4 65
8 910 11 12 13 14 6 7 8 910 11 12
15 16 17 18 19 20 21 13 14 15 16 17 18 19
22 22 24 25 26 27 28 20 21 22 23 24 25 26
29 80 JUNE 27 28 29 30 381
6/11/69
162 WEDNESDAY, JUNE 11, 1969 203
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TO:
FROM:

SUBJECT:

DEPARTIENT OF TAXNATION AND FINANCE

MERCRANDUM

Commissioner Murphy OFFICE Income Tax

Mr. Igoe DATE  March 21, 1969
I N

Harold E. Sundberg r Q/éy /%W

(Letter dated February 10, 1969 AN {

addressed to Governor Rockefeller) e

o, .
S

y

I am returning Mr. Sundberg's letter of February 10, 1969 and
the attached copy of a letter sent to Mr. Vincent P. Molineaux,
Hearing Officer, on August 14, 1968 which you referred to me
with a Form AD-1 because I do not believe the Income Tax Bureau
is in a position to prepare a reply to the gquestions submitted
to Governor Rockefeller.

The "general comment" referred to in Governor Rockefeller's
March 13, 1969 letter to Mr. Sundberg relates to a request

Mr. Sundberg apparently has sutmitted to Speaker Duryea and
Assemblyman Long for legislation eliminating the so-called
"professional exemption" from section 703 of the unincorporated
business tax law. I understand that the Speaker's Office has
asked our Research & Statistics Bureau to furnish certain
information regarding the revenue implications of the situation.
In view of the fact that we do not know what information has
been supplied and do not know what position the Tax Commission
wants to take on the policy question involved I feel the reply
to this portion of the inquiry should be handled by Dr. Slater's

" .Cffice,.

The "specific case problem" of the taxpayer concerns his own
status under the Unincorporated Business Tax Lew. The taxpayer
holds a New York State licensc as a Professional Engineer.
However his actual occupational activities consist of acting
as an agent or representative of a number of menufacturers of
industrial machinery and equipment, Initially the taxpayer
claimed that his activities constituted the practice of an
exempt profession and on two cccasions bebween 1957 and 1964
he instituted Article 78 Proceedings in which the imposition
of the Unincorporated Business Tax was sustained by the
Appellate Division on the ground that the activities were
those of a salesman or sales agent. (The Court of Appeals”
denied leave to appeal on one occasion.,)



Commissioner Murphy -2 -

The present proceeding involving Mr. Sundberg apparently is
a section 689 Petition to the Tax Commission for.the years
1961, 1962 and 1963 on which z Formal Hearing was held on
August 1, 1966 and on which no Tax Commission Decision has
as yet been made.,. It would appear from the August 14, 1968
letter addressed to Mr, Molineaux that the taxpayer now
contends that his activity qualifies for exemption under the
special "sales representative" provision of Section 703(f)
of Article 23, Since we have no access to the hearing
record and do not know what evidence was adduced at the
hearing I believe.the Law Bureau Hearing Unit should handle
this aspect of the matter.

If you feel we should work with one of the other bureaus on
the matter we will of course be pleased to do so.

\
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\
121 Woodbridge Ave.,
%uffalo, N.Y. 14214
pooruarj 1o 1969

e g e e sy

mho Honorable Nelson A. ?ocxe&o¢lor i v L

;
Fes

"Governor of New York ‘ , i 2 st .

Albany, New York 12224 e : Aoty oy et
i ' i 2 8 e
y th A

Doar Governor Rookefollor: _ ; S ' PO E 1

P T e
R ~

Due- to Tho large crowd at Kleinnans Music Hall on
riday I was S“PPY I could not got tite mlcropnone butb weloomad
ting you at the ond of the moeting.

Firstly, I wisn %o dlscuas the Unincoprporated Bus-
inass Tax as 1t appliecg to me. T nave pald thls for soveral years,
A rovision was enacted in 1953 but I have not beon advle to get con=-
sidoration on the basis of -this change. I had a hearing on August
1, 1966 and *o*lowod 1t with a letter on Avgust 14, 1968 (copy attached )

‘but have had no reply. I feel cortaln that, if the State adhered -

_v/

gtrictly to the five sneoi;ic points broughu up I would recelve a
favorable decision., I WOula aporac iate Wnat you can do in the matter.,
Secondly, although I an Dphas Lng out of my occupation
and will be liable to little or mo tax shorily, I feel strongly that
thils %ax is wunjust and Intend to pursue 1is correctlon., I am fully
aware of tho reasoning baclk of 1t¢, in that a group of sixiteon occu-
pati ns wore arblirarily selectsd az profesalons and eXempited because,
0y st vuua, they cannot incorporats. To paraphrase Justlice Earl

- Werren in hls famous ccoisio; on segregation, "It connotes aomeithing

unequale“ . X

‘ Last weok Justlce Warren stated: The United Stabtes is .
‘roaping the walrlwind of itz failure %o oxtendnfully to all, cltizons
the p.;“ciblas of equality in tho Declardtion of Independence. TFranke
ness should compel us to admlt that, our stop-and=-go applications of
tnegse equltable principles nas bulld up an explosive condition from
which We are now reaping the whirlwind.® .

You can readily seo that the Unincorporated Business Tax
Wh*ch, Thru faulty loglc, has provided a caste system and ranked the
sr1all businessman as & second rats citizon., I have asked Assemblyman

Lloyd J. Long and Speaker Porr; B. Durysa, Jr. to initlate a bill %o

. change. this law o include all of +those who have beon exompted. If

/ ///;/

all of these growps were included everyone, would pay a fraction ol

vnat the gverage now Ls wiith resulians equity. Some of the profess-
lonal people in the Leglslaturs will object but 1t Ls hoped that most
wihd o6 tho falrnsss sad go along. However, I am swre that thils will
die in committes unlesg a proposal comes Lfrom you. I s8oliclit your help.

f{//»nco cly,

aro¢c e Sunoaerg

‘- B f'“

Attaonmoﬂu | ‘ L B



L2l Woodbridea Avo.,
pm&&lo, .LI.J.- 14 4214
Avguat 14, 1963

N .

State of New Yori
Department of Taxation cnd Fnenco ‘ .
State Campug

Albany, N,Y, 12223

Attontion; r. Vincong 2. Nolincaux, Hearing Offiocor

Y

Ro: Mattor of tho Potitlon of Harold B, Sundborg fopr
‘Befund of Unincorporatod Business Taxes undor

a
o1
Arbiolo'QS ol the Tax Law fox the Ybars 1661,
' 4962 and 1063, . :
. . . ) N . ’i i
Doar ¥r, Molinocawss : ‘ , ' ’

. On Auguss 2 *, 196¢ you hoid a fo”mal houring In Bulfalo,
Yo cato I havo heard n Rothing furihor and would like o roviow tho
LZATUCR brlo elly. .

'

a4 %o pay the %ax for +the yearsg.
2

: Originally I was compolic
1850, 195 and 1959, Subgequently & Tovizlon to %he law was riade,
Reloronce s mado So tho N.Y, Statoe Logi slatura Mannal o* 1950:

“ Unincorporated business 4a aX, exomption A.I. 1569 Pr,

The resultant revision of 1953 bocanoe effoetive:

¢

"A ‘person chall rob bg doomea To bo engaged in an wnine

“oorporated business so oly oocau*o ol ocl¢¢n goods,
wares and oro‘.“hido for mo Than ono phcson, Tim
or corpor;:;on wiloze he main tainz an office or cmploya
one or ZOre aggistunts or otherwiso ragularly carrios
on 2 buginaogeg,¥ :

iczdion to *he case of multi-linoe salesmén
Led To my own situstion. The citizen is
¢ I would like to analyze the abavey

This gave clarir
222 faocte wWere never appl
LeG S0 & definitive law an

{1} D18 T ze1l For QOTo ﬁhan‘one company? Yes.

ter desoribas an offico ag a

{2) Did T maintain an offic ¢o?  No., Vebst

. voom for tho trongsaoiion of aus;rass. For 20 years T rontod space
in tho office of Biair & Co,” iy namo was on tho door moto 1 1y Lox
Tho dlroction of wail bus thove was nothing %o incioatu vaat ny
occunation was, ir. Sharpo of Blair & Co. made g aworn alficdavit
that, in 90 JOBTS, ROYG One porson camo 4o trangadd businosa with ma,
I% would be ubteriy 2 blc fox o person %o gell Tor onoc o roro
companics withous = Coo1ve and wrlio losierz and tako phone
cziiz, I% is obv: lous, G, oenat Lt was no% theo ‘purposo of thia
Gvialien Lo exolude salosman and %non twm arownd and
counleicly nogato tho revi ojccting the minimum roquiromons
of 2 phono and dosok 1 and wrl tton commt nioatioﬂ. ALl
I hod was 4nis Vary wmin! berloYeRvil
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‘L.a v uu O... o\ 1U£~A‘&. . A\lg‘&ﬁt l{&', 19‘08
Ny eteane "o T . Sa T vy oy =

Doparmont ol Taxation & Filnanco :

LB W o W . .y - o~ G et e v e -
A3} Did T euploy ony cssistanis? No.

¢ mogularly corey on o businesa? No, IW ordoer to

4) DL4 I ethorvis
oarIy o & busincos a poerson nhvu SUFy or Soll gooda or gorvlicos,
Yo usS the worda of ¢ho S%at0, Lo must be an In dopo“oonu contrastorts
. Somo leprogentatives buy ond stook goods and involae Hho ou tcmoraG
Tacy are thus indocpondont contractorz. Vobston dOSO“*OO" "indonene-
gy Not dopondendy noh cutjeos to control ol othors, I havo
acd ny cumploTwmony OOK"”&OUS Lo,the S4ats and L% will 1o notod
vhat the companics oriplastced tha oon*”aovs walen gro wnilorm :ith
ol ouhow raprasontatives, Taoy malo Sho rules ond dlotasad 3
aouion. IHow could I poseibly beo an indepondont conitrastor waon I
ign o lobson

could not cvon gi Stew o %the oustomsrs of my principals? I%
had o be under The namo of tho pri incipal who “oooivod s oopy of
all CoTrogpoOnasNco., I COULG noT wake a oontracty independently.

Ag for freado imo, it 1 agoumed that tho sales roprosontative,
in fll ocounscl willi put in o falr dayts work whothor ho ateria
a5 8 or © AM TO onc piage.or another doo8 not mean that hso
oo complets pendenco.  Ho chould be avallable Lor sorvice dure
—ag tho nmormacl working hours, Many saloswmon, moLx¢nb ‘for 6no ocone.
vany on & commlssion Basis, Rave tze same froodom of hours, This
ic oommeon lmowledgo,. F““;thmoro, thore is nothing in $hs Tax Law
regarding his, » : . '

= T v A T ae » L . e Lo, J“f
(3) Finally, wnat doos conzitliuf
y 0 \ N

R =) . 7 .y
Td WRolo matter g whe &l._‘On‘ (e
o

arrying on & businegs? N6 Grux ol
galcanan involces, It 18 LapoidYSTs

HO O

VO UUANSECY DUUNSLE WITIOTT e aa na;ng oL monvy. No discuasion
o thls pointy hdes ovor Loon made and 1% is on this: prcm~se pealeyals]
than eayoning eleo that I rogusgt a refund. Agaln, I Wiea To ‘on=
p*“"*zc this in Tho strongosi terms, o :

‘Several years ago I was approcched by tho 'Sohutto and
Aad

Loersing Co. ol Phlliadelphia rub*1cinr,%onr639nta*non. Mot veing
intéLostcd, I roforred the latve lr. Gugens D. Murphy of Vaa ST arin
AVG , , COhuO“O, N.Y. uo'uhcm. As $he reaulit, Mr. nwrphy rosignod nis
poziticn and staricd to oeprocont Schutso and Koorting. - Lator ho
addod rep:osonhaﬁlon ol enother company. Mr. Murphy operatod c“qculy
3 I did., Ho o3tablichod a zoparatc “oow in his homo Wwith a businoess
naone ma ;istins. Your ecords Will hoar tuis.out.' Mr. Muwrphy was
notllicd Yo pay The Uznincorporaitcd Businoss Tax bub the State subac-
quontly absolved the payment., In tho light ol this siduation, vwith
vaich I am woll famfiliar, I sec no rozson way I should not be givea
the samo troaiment. Tho purpose of his ‘room Was oxaoctly the gamoe ag
wminc, Doctorz and lawyers oporacits from thoir homos as woll as Irom

-~

vontod quartsrg. This does nob change the pu urpose of thoir worl,

Z onnnot holp but ool that ny carlion pajman of tho tax

bolfoxre Tho roviaion oJ L9833 hasz ¢cd my oase. I have showm, by
caroivd enalysis of the Taw thot oz procisely o the lostor and
Durposo ol the rovision of 1633, ghould o o %echnical or losal
Impodimont %o th crhabliuh‘ant lco. Taus, I rToquesty that you .-
DEVIOV Cach noln% carelvily azd Lor your favorable deoision. -

Vory ruly yours,

-
Haxold &, Suodhors:




