
STATE OP I{EW YORK
STATE TAX CO}IIIISSION

In the l{atter of the Petltion

of
H}ROLD J. & I$.THLEEN F . SMITH :

!
For a Redetemination of a Deflclency or
a Ref i rnd of  Unincorporated Business:
Taxes under Artlcte(s) ZZ of the
Tax law for the (year(s)1960, 196] & 3
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AFFII}AVIT OF }IAIIIIIG
OF IIOTICE OF DECISIOT
BY (CERTTTTED) r{arr,

i

C
I

State of New York
County of Albany

Janet  lVr ight r belng duly swornl deposes and caya that

she ls an employee of the llepartment of Taxatlon and Finance, oyer 18 years of

age; and that on the 23 day of October , L969, she eerved the wlthin

No t i ceo fDec ie i on f f i by ( ce r t 1 f i ed )na lLupoaHaro1dJ .&

Kath leen F .  Smi th (Mthe petltLoner ln the rlthln

proceedingl by encloelng a true copy thereof ln a seeurely eealed poatpal.d

wrapper addressed as fol lows: Harold J. & Kathleen F. Smith
Riverv iew Road
l rv ington,  New York 10533

and by depocltlng eane enclosed in a postpald properly addressed nrapper ln a

(post officeffi under the exclusive care and cnretody of

the llnlted States Post Offlce Departnent withln the $tate of lfer lork.

firat deponent firrther says that the said addressee ia the ( O|ffXmOCng<

9$| petftloner herel.n and that the addrese eet forth on eal.d rrapper lc the laat

known addrese of the M petltloner.

Sworn to before ne thls

24t;n day of Oc_tober ,L969



' 1 .

STATE OF I{EW YORX
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In the Matter of the Petltion 
.

of
:

H/ROLD J & ISTHLEEN F. SMITH
!

For a Redetemination of a Deflciency or
a Ref i rnd ofUnincotpOrated Business t
Taxes under Article(b) ZS of the
Tax Iaw for the (Year(s) 1960, 1961 & :
L362

AFFIDAVIT OT UAItil€
XOTICE OF DECISIOIT
(cnnrrrrnD) HArL
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BIY

State of Herw York
County of Albany

Janet Wright , belng duly eworn, depoees and eaya that

she ie an employee of the llepartment of Taxation and Flnancer over 18 years of

ager and that on the 23rd day of October , L969 1 she eerved the wlthin

l | o t i ceo f I } ec i e l on@by(ce r t t f i ed )na lLuponLeoJ .K i r kmaY€ l l

CPA (representatl.ve of) the petltloner ln the wlthln

proceedingl by encloelng a true copy thereof in a securely sealed poatpaid

lrrapper addressed as foILoHs: Leo J. Kirkmay€r, CPA
170 Broadway
New York, New York 10038

and by depoclttng sme enclosed in a postpald properly addresged rrapper ln a

(post offl.ce q(M under the exclusive care and er,rstody of

the ttnited States Poet Offlce Departnent wlthl.n the State of llcr York.

Ttrat deponent fiuther says that the satd addressee ie the (repreoertatlve

of) pettttoner herel.n and that the addreee set forth on sal.d miappeli 1g the lact

known address of the (representatLve of the) petitl.oner.

Sworu to

24th day

before ne thls

of October , L9 69
. 1  ,  , j / '  / .
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AD 53 (2-68)

TO:
FROM:
SUBJECT:

DEPARTMENT OF TAXATION

MEMORANDUM

Mr. Edward Rook
Lawrence A. Newman
Harold J.  and Kathleen F. Smith
Proposed Dec is ion
Art ic le 23, 1960, ]961 and 1962

U,6 , T" /, ' ir-fr*--?) ,r u, o fu:-.u
AND FINANCE ,1 - 2-
-{;, ,il4 ,, #*^rt,', , .(*. ,! T

DArE offi:-{:4ttt& +-
oFFlcE Hearing Unit

8v

The pet i t ioner  i s  a  l i censed i .nsurance ad jus ter ,  who
claims to be engaged in a profession ald as such exempt
f rom the  un inco ip5ra ted  bus iness  tax .  (Sec .  703(c ) ) .

There is considerable support  for  the denial  of  the
pet i t ion by fo l lowing the history of  interpretat ions
of  the  comparab le  sec t ion  (Sec .  386)  o f  Ar t i c le  16-4 .
Court  opinions and regulat ions have been paraphrased
in the reasoning of  the at tached draf t .

I  of fer  the proposed decis ion for the approval  of  the
Sta te  Tax  Commiss ion .
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Hear ing  Of f i cer



STATE OF NEW YORK

STATE TAX MMMISSION

In the Matter of  the Pet i t ion

o f

HAROLD J. AND KATHLEEN F. SMITH

for  a  Redeterminat ion  o f  a  Def ic iency
or,  for  Refund of  Unincorporated
Bus iness  Taxes  under  Ar t i c le  23  o f  the
Tax Law for the Years 1960,1961 and 1962

DECISION

The taxpayers ,  Haro ld  J .  and Kath leen F .  Smi th ,  f i l ed  a

pet i t ion for  redeterminat ion of  a def ic iency or for  refund of

Unincorporated Busj-ness taxes under Art ic le 23 of  the Tax Law

for the years 1960, 1961 and L962. A formal hear ing was heLd

in the Ci ty of  New York before Lawrence A. Newman, Hear ing

Of f i cer .  The taxpayer ,  Haro ld  J .  Smi th  appeared and tes t i f ied ,

and was represented by Leo J.  Kirmayer,  CPA.

FINDI}GS OF FACTS

I . The taxpayers ,  Haro ld  J .  and Kath leen F .  Smi th ,  have

f i led New York State Income Tax Resident returns for  thet ime ly

years 1960,  1961 and L962.

The taxpayer ,  Haro ld  J .  Smi th ,  l i s ted  h is  occupat ion  as

t t ipsqrqDC€ ad jus ter t t ,  and d id  no t  f i l e  un incorpora ted  bus iness

tax  re tu rns  fo r  the  years  in  ques t ion ,  con tend ing  tha t  h is

occupat ion is exempt therefrom under the provis ions of  Sect ion

203(c )  o f  the  Tax  Law.

2. On February 8,  1965, the Income Tax Bureau of  the Department

o f  Taxat ion  and F inance issued a  Not ice  o f  Def ic iency ,  f i l e  number

2-6L455I2,  holding the taxpayer,  Harold J.  Smith '  subiect  to the

unincorporated business tax for  the years 1960, 196I and 1962, i r

the  amounts  o f  $979.9 I ,  51808,63  and $1186.43  respec t ive ly ,  p lus

computed s ta tu to ry  in te res t .



3,  On May
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1965,  the  taxpayers  f i led  a  pe t i t ion  fo r

the  de f ic iency .

4,  The taxpayer contends that he is an independent insurance

adjuster,  who was required to pass a New York State examinat ion

to  be  l i censed as  such.  The taxpayer  i s  h i red  by ,  and represents

insurance compan ies ,  inves t iga t ing  c la ims o f  loss  and negot ia t ing

of binding sett lements.  He is a member of  the New York Associat ion

of  Independent  Insurance Ad jus ters ,  a  g raduate  o f  the  Un i ted  Sta tes

Merchant Marine Academy, and has at tended courses at  Columbia

Universi ty and Pohs Inst i tute of  Insurance on var j"ous insurance

sub jec ts .  The taxpayer  contends  tha t  l i censed independent  ad jus ters

are referred to as a profession by the Insurance Industry and by

the i r  agents  and brokers .

5 .  The taxpayer  represents  in  excess  o f  twenty  insurance

companies and receives fees f rom these companies based upon t ime

spent and the complexi ty of  the assignment,  The taxpayer maintains

h is  own o f f i ce  and c le r ica l  s ta f f .

6 .  The te rm t 'p ro fess iona l r '  as  app l ied  to  serv ices  rendered,

under  Sec t ion  ZO3(c) ,  imp l ies  the  requ i rement  o f  knowledge o f  an

advanced type in a given f ie ld of  science or learning gained by

a pro longed course  o f  spec ia l i zed  ins t ruc t ion  and s tudy ,

L icens ing  by  the  s ta te  and superv is ion  o f  ac t i v i t ies  a re  uo-

sat isfactory standards by which to determine whether an occupat ion

is a I 'prof  essioni l  rather than a I '  t radel  or  | tbusinessrr  wi th in t r  e

mean ing  o f  Sec t ion  703(c )  o f  the  Tax  Law,

That the pet i t ioner rnight be expert  on part icular subjects

does  no t  necessar i l y  mean tha t  he  was prac t ic ing  a  p ro fess ion

so as to be exempt f rom the unincorporated business tax.

7 ,

o f
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DECISION

A. The pet i t ioner has fai led to prove that his occupat ion

" insurance ad jus ter ' r  i s  a  p ro fess ion  w i th in  the  mean ing  o f  Sec t ion

203(c )  o f  the  Tax  Law.

B.  The income f rom pet i t ioner fs  ac t i v i t ies  as  i l i nsurance

adjustert t  are subject  to the Unincorporated Business Tax, under

Art ic i -e 23 of  the Tax Law.

C.  The Not ice  o f  Def ic iency  issued aga ins t  the  pe t i t ioners

on February 8,  1965 for the years 1960, 196I and L962, in the

amounts  o f  $979.91 ,  $1808.63  and $1 f86 .43  respec t ive ly ,  p lus

computed s ta tu to ry  in te res t ,  has  been comect ly  i ssued,  and is

sus ta ined .

D.  The taxpayer rs  pe t i t ion  fo r  redeterminat ion  o f  the  de f ic iency

is  hereby  den ied ,

DATED: Albany, New York th is Z)rd day  o f 0c  t obe r rg 59.

STATE TAX MI{MISSION
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