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TO: State Tax Commission
FROM: Frarcis X. Dovian, Hearing O0fficer

SUBJECT: g1i Simon and Jerpy Simoni Jewelry Sales, Cod,
& partnevshipy Unincorporated Businese Tax,
Apticle 1é6=-Ajp 1957, 1858 and 1963

A hearing was held before me on the abovewcaptiongd natter
on June 1i, 1965 at Hew York, dew York. A certifiad public acecunte
ant, Jaok Schnsider, testified in behalf of the taxpaver partnarshin,
My, Schnelder was not professionally acquainted with the business
until 1961, but he had perzonally known the Simon brothers, the
partnevs, since 1058, according to his testimony. The principal
exhibits are this sccountant's breakdown of sales and services
according to Statss, and a lettsy from haje sanufacturing Co.s Ine,
of Providence, Rhode Isliand, dated August &, 19633 dboth exnibits
wers submitted in support of a clainm for allocation of income to
Khode Ieland (under Tax Law Section 3B8Ew-y),

, The prineijal lssus wap this elaim for the right of an
allocation of part of the sales to %hode Islund, Thers was also,
rowever, the suggestion that the portlon of the partaershiy ine
come whiul derived from services as a consultant to a ranufacturer
of costuns jawelry in the Virgin Telands should not be subisct to
uningorporatsd Lusinese tax., The determinaticn holds that all of
the incune from all sources was subiect to unincorperated businese
tax and that the assensmants nade should be affirmed. Tax Law
teetions 386, IBb-y.

At to the services renderesd a# a consultant to the manuw
factursr in the Virgin lelands the contention was that services
of this chapacter are not subject to uninsoryorated business tax,
This position is mistaken rince any number of cases affirs that
guch services, if net professional, are gubfect to tam, Thers
is no contention that tha services were of a profaselonal nature,
The taxpayer was het a designer of costume javelry but avidently
was pald for informetien and intellicence in currvent fashion
trends in the fleld of costume jewelry., The ssyvices wepre naild
for by commissions to the partnership and it is acknowledged
that an esploves relationship did net exist, and althouphk the
pervices were rendeared largely by one of The npartners, ir was
not contended that the services were personal to him end not the
income of the psrtnership, Un the codtrary, the incoms was ¢one
sidered that of the partnership. Further, the information which .
wug of valus to the Virpin Yslands manufacturer aross out ef the
partaershi;*s business, Conseguently, there is no question but
that the incema frow the Vivgin Islands is subjsct te tax im
common with the other income of the pavtnership,

R




‘titled to. an allocation to Rhede Island of its salen made thessy'

27 The determisation held in.effaat that the evidenes was insdequats -
~ to support 3 conclusion that the business was cireied on fa a . -
7 vegular and dystematic way at.Rhods Island, as the lav vy !

.. Tne evidence as to the eharacter of the sccewsodiilmms
.7l . afforded the partnerehip &t Khode Island is glmost sntively likiSed
. §o the letxer from Sage Mamufacturing Co., Ife, uhich sinply statas
s that thﬁ‘gl!"!!!w!hfy;;‘m, taupled office and shoNrrvom spuce without sky -
. Ihe partner's participated in trade shows. of cestumé jevelisy at

4 - Providehcs, Rhode Taland, and wers in Providenge om ‘othew Mda’»m.

t., They did hot, however, have any employee or Sther represghtative = . .
© - ‘sales r¥cords vere deptthere; or that {n sowe other vay the = .1
% o7 business was conducted theve, Consequently, the predf falls | °
7 short of that required to sstablish that they “catried me” the - . . -
.« business fyom any site other than New Yok, - .

.. Tax'Law Section 306-g prevides for an allooation "if ax *
.+ . uningerperated business is gqarried-en both within and ‘wikhout the
£% . state.” Tax Law Seotion 388-g; 20 NYCRR '287.1 ot ﬂq.q tere. .
_n - "business . , . carriad om without the stite” is mot “{mn‘“ -

. carvied on within this:State or without this State by a nomeesi- . = = = "

- gdent was governed by regulatidns in Perscnal Iagome Tax Regulatiens, .
. 3he State Tax Commfssion indicated that the carrylhg on efa .
. business outside the State is omly established when' the.affaire
" of the business are systematieally and "‘3“-3“”"”{"“ # torner
~ sueh place dnd the wwgagmmw that the provisions of former

© . Avtioles W1B, W55 and 858 weps te be consideyed applisable in
" peinoiple to dases arvis

7
Y

s o srisimp under the uninasrperated businesy tax,
 *hese Articles, mow 20 NYCRR 261,8, 2835 and 283.6 dealdugieivh.
.+ the oarvying on of a business by a nonresident, wawld indieats, =
. o, (changing what muat be changed 0 as to apply aomversely €& a

[ vesident business sarried on outside the Staite) that a bukiwess of <
©. . & pesident is to be desmed to be carvied on outside the State oy - '
.+ . »patly outside the State when it cocuples, has, mainteiss or = -
© s.affales are systematically and regularly carried onj that & = . ..: 7
business s being carried on if it is prapent in a place-with .

. ncone fron & business earried om within the State iy wubject to.

© WYCHR, 2615, 263.% and 7630,

. The tawpayers manifestly attempt to bring themselves . -
. vithin the nelding in fhe case:of Thompaen v, Mealay, vhers 1
.. was held that the taxpayer, opérating a roofing compasy, 414







o buaimaa mhtdc um Stqh wmr«q it hnd Guk npm, hnwm ‘
7 st the sites of tha work outsida the State, and had apente pmut,
T - wven’if its agents wers independent contractors. (Thompson v, -
b neddeyy (1BN3) 290-WY 230.) Hewe,: hovavey, even apart from ﬂu
- ungatisfactory naturw of the ‘aviderice as to' ths acgosmodatfons '
- afforded, which was ifi the fowm of a letter without any dimeect . @
w7 7 testigony, the taxpayer in this inetamos had no perscnnel na\xw;
oo stationed a‘b PFrovidence and had so other kind of aontinuity of
.t operation thers., The letter doss not really sstablish mush wore:
© . than thit the partners ware provided with sheiter at tmwoffuor
7 of Sage Manufeeturing Co,, Inc., their pviacipal, when they ver
SR P::;igme‘. emwmuy. ‘th- uua«sn\mts weve cwmf, it
@xﬁﬂﬂan L ,\ , A

RO I:q ﬂt‘hon aigcuaﬂmum h:puitioa of mmwmmwy wing
tax for commissions receivad whether for orders to be shipped inte
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STATE TAX COMMISSION
STATE OF NEW YORK
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IR THE MATIER OF THE APPLICATION
Oor
ELY SIMON AND JERRY SIMON

INDIVIDUALLY AND AS CO-PARTNERS
DOING BUSIMESS AS JEWELRY SALES
COMPANY, A PARTNERSHIP, FOR RE-
VISIOH OR REFUND OF UNINCORPO=-
RATED BUSINESS TAXES UNDER
ARTICLE 16-A OF THE TAX LAW POR
THE YEARS 1957, 1988 AND 14959
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Ell Simon and Jerry Simon, the taxpayers, partnevs in
Jewelry Sales Company, a partnership, having filed an application
for reavision or refund of unianovpbrutcd business taxes assessed
for the years 1857, 1958 and 1958 and such app%ieution having
besn denied, and a‘hqtring haviug been held #t the offices of the
State Tax Commission, 80 Centre Strest, New York, New York, on
June 11, 186§ bqfovulrraaﬁiu X. Boylan, Hearing Officer; and
Jaek Sahneider, c.r.ﬁ. of Valley Stream, Hew York, having appeared
in behalf of the tax#ayuru and havina_tustitiud. and the rscord
having been duly examined and considered

The State Tax Commission hersby fFinds thatt

(1) By notices of additional assessment numbered BSLS2e3,
B81B244 and B8L5245, all dated October 10, 1360, the State Tax
Commisaion assessed uninsorporated business taxes against Jewelry
Sales Company, the tixpaytv partnarship and againet E11 Simon and
Jerry Simon, the partners, for thn reaspective fiscal taxX yeavrs
snding Marah 31, 1957, March 31, 1958 and March 31, 1959 assessing
unincorporated bus&aﬁuo tax against the net income reported dy the
pavtnership for sach qf those years, on which normal income tax was
reported but no return of unincorporated business tax was made,
For the year 1957 net income from huain-nulin fﬁo anount of

$15,930.7¢ was reportad and unincorporated business tax in the net
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amount of $278,.78 was assessed, and with penalties and {nterast
charges the total amount due as of the date of the assessnent was
$343,48, As to the fimcal year 1958 net income in the amount of
$15,628,9% was reported and unimcorporated business tax in the amount
of 265,16 was assessed; afver penalties and intnrcay the amount due
as of the date of the assessment was $315,58, As talthc fiscal year
1959, net income from business was reported in the amount of $12,5618,2¢
and unincorporated business tax in the amount of $175.47 was assessedy
after penalties and {nterest the amount due as of the date of the
asuainnunt was 8198,27,

) Sy a notice of additional asssssment nusber DTF820078,
dated Junu;ryklh. 186i, a tuy@htr additional assessment of unine
corporated business tax as to the fiecal year 1958 wvas mads in the
amount of $38,40, by reason of a report of a Federal audit, inereas-
ing, by 63,200,00, the amount of ths net inqanu from business,

(2) The partnevship was sngaged as a sales representative,
sslling a line of costume jewelry entirely or almost sntirely for
Sage Manufacturing Cospany, Inc, of Providence, Rhode Island, to
accounts in New York and Rhode Iﬁxand. In the year 1987 sales were
made in Hew York and to & lesser extent in Rhode Island, In 1988 the
Company made some sales in Ohio alsoj and in 1989 to a limited cxtcni
in & number of other states as well}j but in all ysars prineipally in
Hew York and Khode Island, The partnership was paid by commissions
faﬁ thas sales it made, |

Additionally, according to the testimony of its accountant,
the partnership, during the years under uanaidivntion. tiscal
1957, 1958 and 1958, functioned as a oonnultagt to a certain
rnanufacturer of costume jevelry located in the Vipgin Islands
{dentified as International Glass Company, Jerry Simon, one of
the partners, traveling regularly to the site of that Company‘'s

premises in the Virgin Ialands, advised the Cowpany concerning new



trends and new designs in costums jewelry.

It was not claimed that Jerry Simon was an employse of
International Slass Company, and it is found that he was not an
amployes, ,

Al of the income of the partnership from all aou;utﬂ was
shared in egually by the two partnere,

(3) The contention of the taxpayer was that the servicas
rendered in the Virgin Islands were not such as are subject to
uwnincorporated business taxj and that the net incoms from Rhode
Island was entitlead to an allocation to that State and was not
subject to unincorporatsd busineas tax here,

(§) In connection with tha Hartnership's sales {n Rhode
Island, the partners, according to the testimony, participated in
trade shows put on from time to time at a hotel {n Providence,
Rhode Island. A letter from Sage Manufacturing Company, Inge., of
Providence, Rhode Island, dated Auguat &, 1963, stated that Jewelry
_Sales Company ocoupied office and showroom space in its building
in Providence during a period beginning in 195% and continuiig
through 1960,

(5) The partnership did not have any employse or ageat
atptiouaﬂ in Providence, Rhode Island or slsewhere in Rhods Island
during the years under consideration, and did not hive any personnel
at the premises of the Sage Manufacturing Company exqent at such
times as one or both of the partners were present there for limited
periods, it iz foundy and the partnership did not othervise
systenatically and regularly conduct its business from the premices
of Sage Manufactuving Company, Inc., or at Providence, Rhode Island,
or from any premises outside the State of New York, as it is found,

(6) The partnsrship did not make any returns of unincorpo-
rated business tax for the years under consideration prior to the
assessments made, and did not thcrodftcr make any paturns or asended
returns of unincorporated business tax for the said ysars so as to

set forth definitely its asserted claim for allocation of income
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cutside the State for the years under consideration,

Based upon the forsgoing findings and all the evidence
prasented hersin, the State Tax Commission haredy,

DETERMINES)

(A) That the taxpayer partnership during the fiscal years
under consideration, 1857, 1958 and 1959, was conducting an unincorpoe
rated business us defined in Tax Law Section 388,

(B) That its business was carried on within this State and
no part of such business was conducted without the State of New York
within the meaning of the language of Tax Law Section 386-g which
provides for an allocation of net income when a business ic donduoted
in part without the Statej and the partnership was liable for unine
corporated business tax on its sntire net income for the said yoard
without the right of allocation of any portion of such net income,

(C) That the additional assessments numbars R818243, BO1E28&,
B8152456 and BTFP820076 set forth in pavagraph (1) of this determination
ware lawful and corcect, and are affirsed subjset to further interest

from the dates thersof, and to further lawful pesnalties if anv,

Dated at Albany, New York, this 24th day of Jan. , 1969,
STATE TAX COMMISSION

/s JCSEPH H. MURPHY
PRESIDENT
/s/ /.. BRUCE MANLEY

TORMYSSYORER




