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State of New York
County of Albany

Lynn Horodowich

says, that  she is an employee

Financer and that on the t4th

the within Not ice of  Decis ion

STATE OF NEI^I YORK
STATE TAX COIVIMISSION

In the Matter of  the pet i t ion

o f
SMTT-TEXTOR PROTIJCTTONS, A PARTNER-
SHII}, AND KEITIT TE)(TOR, SYLVIA TH$OR
AIAN S@T.T, I'{ABILYI{ SMTTror  a  Hedeterminat ion  o f  a  Def ic iency
or a Refund ofUnincplporated Business
Taxes under Article(-a)- 

-23 --of -ft iJ-?-ti

Law fo r  the  year (s )  19691-

Aff idav i t  o f  Mai l ing
o f  No t i ce  o f  Dec i s ion ,
by Regis tered Mai l

,  being duly sworn, deposes and

of the Department of  Taxat ion and

day of April , 19 69 she served

(or of  I 'Determinat ion' t )  Uy registered

mail upon Scott-Textor productions

the pet i t ioner  in  the wi th i -n  proceeding,  by enclos ing a t rue copy

thereof  in  a secure ly  sealed postpaid wxapper  addressed as fo l lows:

$cot t -Textor  Froduct ions,  333 East  46th Street ,  New York,  N.Y.

and by del iver ing the sarne at  Room 2r4a,  Bui ld ing g,  campus,  Albany,

marked ' 'REGTSTERED l{ArL"' to a messenger of the MaiI Room, Building

9 ,  Caropus ,  A lbany ,  t o  be  ma i l ed  by  reg i s te red  ma i l .

That  deponent  fur ther  says that  the sa id addressee is  the

pet i t ioner herein and that the address set for th on said wrapper

i s  the last  known address of  the pet i t ioner.

Sworn to before

day of

L.H. 4/ /09

me th is

, ]9



STATE OF NEllJ YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f :
SCOTT-TEXTOR PROruCTIONS, A PARTNER- :
SHIP, AND KEITH TEXIOR, SYLVIA TEXTOR;
ALAN S@TT, I,iIARILYN SCOTT :
For a Redet-erminat ion of  a Def ic iencv :
or a Refund of  Ufr incorporated Businbss
Taxes  under  Ar t i c le (s ) '  23  o f  the  Tax  :
Law fo r  the  year (s )  1960 :

Aff idavi t  of  Mai l inq
o f  Not ice  o f  Dec is i5n ,
by Registered MaiI

State of New York
County of Albany

Lynn Horodowich , being duly sworn, deposes and

says,  that  she is  an employee of  the Depar tment  of  Taxat ion and

Finance,  and that  on the l4 th day of  , .Apr i l  ,  1969 she served

the wi th in  Not ice of  Decis ion (or  o f  'Determinat ion, , )  Uy regis tered

mai l  upon David A1ter ,  Esq. ,  At torney for  the pet i t ioner

the pet i t ioner  in  the wi th in  proceeding,  by enclos ing a t rue copy

thereof  in  a secure ly  sealed postpaid wrapper  addressed as fo l lows:

Squdaron,Al ter  & Weinr ib ,  ESQS. 32 East  57th Street ,  New York
New York -  At tent ion:  David Al ter ,  Esq.
and by del iver ing the same at  Room 2!4a,  Bui ld ing g,  campus,  Arbany,

marked . 'REGISTERED MAIL* to a rnessenger of the Mail Room, Building

9 ,  Campus ,  A lbany ,  t o  be  ma i l ed  by  reg i s te red  ma i l .

That  deponent  fur ther  says that  the sa ld addressee is  the

pet i t ioner  here in and that  the address set  for th  on sa id wrapper

is  the last  known address of  the pet i t ioner.

Sworn to before

day  o f

me this

4/ /6e

' f 9
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STATE OF NEW YORK

STATE TAX MIVI&IISSION

In the Matter of  the Pet i t ion

o f

scoTT -TEXTOR pRO|X.JCTIONS,
A PARTNERSHIP, AND
KEITH TEXTOR, SYLVTA TEXTOR
ALAN SCOTT AND MARILYN SCOTT,
INDIVIDUALLY AND AS @-PARTNERS,

For a Redeterminat ion of  a Def ic iency or
for a Refund of  Unincorporated Business
Taxes under Art ic le 23 of  the Tax Law for
the year 1960.

Kei th Textor and Sylv ia Textor,  h is wi fe,  and AIan

Scott  and Mari lyn Scott ,  h is wi fe,  each a co-partner j ,n

scott-Textor Product ions,  a partnership,  and scott-Textor

Product ions,  the partnership,  having f i led a pet i t ion for

redeterminat ion of  a def ic iency or for  a refund of  unincor-

porated business taxes under Art ic le 23 of  the Tax Law for

the year 1960r and a hear ing having been held at  the of f ices

of the State Tax Commission, 80 Centre Street,  New York,  New

Yorkr oD September 30, 1964 before Vincent P. Mol ineaux,

Hearing Off icer of  the Department of  Taxat ion and Finance,

and the petit ioners having appeared by Squadron Alter &

Weinr ib,  At torneys at  Law, of  New York,  New York,  (David

A l te r ,  Esq.  o f  counse l ) ,  and Jerome S.  Mark ,  CPA o f  Bever ly

H i } l s ,  Ca l i fo rn ia ,  hav ing  appeared and tes t i f ied ,  and the

matter having been duly examined and considered, the State

Tax Cornmission hereby f inds that:

(1 )  By  a  no t ice  o f  add i t iona l  assessment ,  AB 014945,

dated July 25, L962r the Department of  Taxat ion and Finance

issued a  no t ice  o f  de f ic iency  aga ins t  Scot t -Tex tor  Produc t ions

for fa i lure to pay unincorporated business tax on the income of
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the partnership in the year 1960. unincorporated business

tax at  426 on taxable business income in the amount of

$156,252.40  was assessed to  a  to ta l  tax  o f  $61250.10 .  The

addi t ion of  a penal ty in the amount of  $312.50 and of  interest

in the amount of  $468'75 gave a tota]  of  unincorporated business

tax ,  pena l ty  and in te res t  due in  the  amount  o f  $Tr031.35 ,  as

o f  Ju ly  25 ,  !962.

Q) The partnership thereafter appl ied for  a review of

these add i t iona l  taxes  assessed by  an  app l ica t ion  fo r  rev is ion

or refund, sworn to October 22, 1962; and by let ter  dated

oc tober  18 ,  1962,  Execut ive  Bus iness  fu lanagement  rnc . ,  a  manag ing

agency  fo r  the  taxpayer  par tnersh ip ,  asser ted  tha t  the  ac t iv i t ies

engaged in  by  the  par tnersh ip  cons t i tu ted  the  prac t ic ing  o f  a
pro fess ion  so  as  to  be  exer , rp t  f rom un incorpora ted  bus j -ness  tax .

By let ter  dated \ lovernber 14, 1962 the Department refused to

vacate  the  assessrnent ,  and the  pe t i t ioners  therea f te r  du ly  re -

ques ted  a  fo r rna l  hear ing .

(g )  The par tnersh ip  was engaged in  a  serv ice  o f  p roduc ing

adver t i s ing  messages in  verse  wh ich  was se t  to  mus ic  and sung.

These messages,  tape- recorded,  were  to  be  used as  the  cornmerc ia l

rnessage o f  the  sponsor r  oo  rad io  and te lev is ion  programsr  ond the

serv ice  was pa id  fo r  by  fees  f rom adver t i s ing  agenc ies ,  somet imes

paid to the partnership for  the total  servj-ce,  but more commonly

to one or more of  the partners for  their  indiv idual  or  jo int

contr ibut ion in wr i t ing the lyr ics and the musical  score or for

performing the vocaL rendl , t ions.  The partnership contracted

for the sale of  i ts  services wi th advert is ing agencies that  had

the accounts for  the te levis ion or radio shows into which the

recorded commercial  messages were to be interpolated. The part-

nership invar iably engaged for the product ion of  the total  com-

mercial ,  and the several  partners did not part ic ipate in the
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record ing  o f  any  commerc ia l  messages,  the  words  or  mus ic  o f

which was wri t ten by others.  Al l  fees were turned over to

the partnership,  and the partners shared equal ly in the prof i ts

o f  the  par tnersh ip .

In th is cooperat ive undertaking, Alan Scott  funct ioned for

the  most  par t  as  the  ly r i c is t ,  wr i t ing  the  verse  commerc ia ls ,

Kei th rextor mainry composed the musical  score and Mariryn

Scott  and Sylv ia Textor sang the advert is ing verse so set to music.

(+ )  a l l  o f  the  pe t i t ioners  had more  ox  less  ex tens ive

genera l  educat ion  and adequate  spec ia l i zed  educat ion  (where  needed)

to perform the part icular funct ions they contr ibuted, and they

were  no t  ine l ig ib le  to  be  accorded pro fess iona l  s ta tus  (under  the

un incorpora ted  bus iness  tax  law)  by  reason o f  labk  o f  appropr ia te

educa t ion ,  i t  i s  heJd .

(S)  A l l  the  par tnersh ip ts  earn ings  were  f rom fees  fo r

personal  services,  and accordj-ngly i t  is  found that more than

eighty per centum of the gross income for the taxable year was

der ived from personal  services actual ly rendered by the members

o f  the  par tnersh ip .

(6) capi ta l  was not mater ia l  as an income producing factor

producing the said income, which was ent i re ly f rom fees, i t

fur ther found.

Upon the foregoing f indings and al l  of  the evidence presented

here in ,

The State Tax Commission hereby

DECIDES:

(n) That nei ther the partnership nor any of  the partners

was engaged in the pract ice of  a profession within the meaning of

the term in Tax Law Sect ion 703 (c)  in that

( f )  the ef for ts of  the several  partners,  a l though to some

degree of  a creat ive or art ist ic nature,  resul ted in a work product

t-n
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consi* , ing of  recorded commercial  advert is ing messages for

use in sponsored radio or teLevis ion programs'  and the pro-

ducing of  such messages for commercial  use is not the prac-

t i c ing  o f  a  p ro fess ion i  and in  tha t

(Z) the partnership, over and above the creative work

or art ist ic performances contr ibuted by the several  partnerst

was engaged ul t imately in producing, promot ing and sel l ing i ts

servicer ?I ld these were business funct ions proper i  and al l  of

the partners part ic ipated in such business funct ions and in the

overal l -  supervis ion and management of  the business'  and in any

case, the pet i t ioners as co-partners are al l  deemed to have so

par t i c ipa ted .

(e) That the act iv i t ies engaged in by the pet i t ioners as

partners const i tuted a business subject  to the unincorporated

business tax,  pursuant to the provis ions of  Tax Law Sect ion 703

(a) and (c) ,  which provide that an unincorporated business subject

to tax includes any business or occupat ion engaged in by a part-

nership or other unincorporated ent i ty,  except act iv i t ies that

const i tute the pract ice of  a profession.

(c)  That accordingly the assessment made by not ice of

addi t ional  assessment,  AB 014945, dated July 25'  L962, set  for th

in paragraph I  hereof,  is  af f i rmed in the total  amount of

$71031.35 as of  the date thereof,  and subject  to such addi t ional

penal t ies,  interest  and addi t ions to the tax as are provided for

by Law (under Tax Law Sect ion 722).

Dated, Albany, New York

Apndl 9 , 1969
State Tax Commission

\nufx"- \({t{^,'*-^-
Commissioner


