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STATE OF NEW YORK
STATE TAX COMMISSION
In the Matter of the Petition :
of : Affidavit of Mailing
HERMAN SCHERR AND RALPH WEXLER, : of Notice of Decision,

INDIVIDUALLY AND AS CO-PARTNERS D/B/U

THE FIRM NAME AND STYLE OF :HERMAN SCHERR
For a Redetermination of a Deficiency
or a Refund OfUNINCORPORATED BUSINESS
Taxes under Article(s)16-a of the Tax
Law for the year(s) 1959

by Registered Mail
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State of New York
County of Albany

Patricia Whitman » being duly sworn, deposes and
says, that she is an employee of the Department of Taxation and
Finance, and that on thejsth day of May » 1969, she served
the within Notice of Decision (or of "Determination") by registered
mail upon Herman Scherr
the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

Mr. Herman Scherr, 225 West 34 Street, New York, NY
and by delivering the same at Room 2l4a, Building 8, Campus, Albany,
marked “"REGISTERED MAIL" to a messenger of the Mail Room, Building
9, Campus, Albany, to be mailed by registered mail.

That deponent further says that the said addressee is the

petitioner herein and that the address set forth on said wrapper

is the last known address of the petitioner.,

Sworn to before me this L ) )/f

. p / . /// Ry
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

Affidavit of Mailing
of Notice of Decision,
by Registered Mail

0

HERMAN SCHERR AND RALPH WEXLER,

INDIVIDUALLY AND AS CO-PARTNERS D/B/U

THE FIRM NAME AND STYLE OF:HERMAN SCHERR
For a Redetermination of a3 Deficiency
or a Refund of UNINCORPORATED BUSINESS
Taxes under Article(s)16-A of the Tax
Law for the year(s)959
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State of New York
County of Albany

Patricia Whitman , being duly sworn, deposes and
says, that she is an employee of the Department of Taxation and
Finance, and that on the 13th day of May » 1969, she served
the within Notice of Decision (or of "Determination") by registered
mail upon John J. Connolly, Esq. Representative for
the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

Bader & Belson, Esqs., 32 Broadway, New York City, NY 10004, Attention

John J. Connolly, Esqe.
and by delivering the same at Room 2l4a, Building 8, Campus, Albany,
marked “REGISTERED MAIL" to a messenger of the Mail Room, Building
9, Campus, Albany, to be mailed by registered mail.

That deponent further says that the said addressee is the

petitioner herein and that the address set forth on said wrapper

is the last known address of the petitioner.

Sworn to before me this — -~
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STATE OF NEW YORK
STATE TAX COMMISSION

IN THE MATTER OF THE APPLICATION OF
HERMAN SCHERR AND RALPH WEXLER, INDIVIDUALLY

AND AS CO~PARTNERS D/B/U THE FIRM NAME AND
STILE OF: HERMAN SCHERR

FOR REVISION OR REFUND OF UNINCORPORATED
BUSINESS TAXES UNDER ARTICLE 16-A OF THE
TAX LAW FOR THE YEAR 1959

% o0 ae 49 g0 % 00 #F a8 O 8 o8

Herman Scherr and Ralph Wexler, individually and as co-partners
doing business under the firm name and style of Herman Scherr (hereinafter
referred to as the partnership), having duly filed an application for
revision or refund of unincorporated business taxes under Article 16~A of
the Tax Law for ;bhe year 1959, and a hearing having been held in comnection
therewith at which the partner Herman Scherr appeared and testified, and the
matter having been duly examined and considered, the State Tax Commission
hereby finds:

l. That Herman Scherr and Ralph Wexler filed a partnership
information retum of income for the year 1959 under Article 16 of the Tax
Law; that such return stated that the partnership was formed January 1, 1959;
its activities were those of "Professional Engineers"; its business address
vas given as 18 Johmn Street, New York, New York, and its total net income as
reported in the amount of $21,892,3L was shown as distributable 50% to the
partner Herman Scherr, and 50% to the partner Ralph Wexler,

2. That the partnership did not file an unincorporated business tax
return under Article 16-A of the Tax Law for the year 1959.

3¢ That on audit of the partnership information retum filed as
aforesald under Article 16 of the Tax Law, the Income Tax Bureau held that
the activities carried on by the partnership during the year 1959 constituted’
the carrying on of an unincorporated business and that the income therefrom was
subject to the unincorporated business tax under Article 16~-A of the Tax Law

as only one member of the partnership (namely, Herman Scherr) was licensed

by the New York State Education Department as an engineer; that in accordance




with such audit, the unincorporated business taxes of $465,55 here at issue
were levied against the partnership on January 20, 1961 under assessment
number B~831465.

L4s That the partnership contends that the professional tax exemption
under Article 16-A of the Tax Law should be granted to the partnership despite
the fact that one of the partners is not a licensed engineer as such unlicensed
partner is, as a result of his education, training, and experience, an engineer;
that in the alternative the partnership contends that the income of the partner-
ship, to the extent allocable to the activities and services of the licensed
partner engineer (namely, at least 50% of the partaership income) should be
exempt from the unincorporated business tax.

5. That the partnership was formed pursuant to a written partnership
agreement between Herman Scherr and Ralph Wexler whereby the partners contributed
in equal shares the necessary capital and each partner had equal shares in the
business and in the profits derived therefrom,

6. That the partner Herman Scherr has been licensed as an engineer
by the New York State Education Department at all times since 1953.

7. That the partner Ralph Wexler has never been licensed, either as
an engineer or as an architect, by the New York State Education Department or
by any department or agency of any other state.

8, That the partner Ralph Wexler studied architectural teclnology
for two years at Mechanics Institute, He studied heating and air conditioning
design for one year at New York Technical Institute and he studied heating and
air conditioning application for saix months at New York University.,

9. That the principal work of the partnership is the design of
mechanical equipment in buildings, including the design of the heating,
air conditioning, ventilation, plumbing, and electrical equipment for use
in private, commercial, and public buildings; that such work was done on a
fee basis; that the partner Herman Scherr testified at the hearing that more
than 80% of the gross income of the partnership was derived from personal

services rendered by the two partners; and that he further testified that
at least 508 of the partnership income was derived from his own services;

10, That the record does not show that more than 80% of the gross

income of the partnership was derived from personal services rendered by the

-2 -




partner Herman Scherr who was the only partner of the partnership who was
licensed in this state as a professional engineer,

Upon the foregoing findings and all the facts and evidence presented
herein, the State Tax Cormission hereby

DETERMINES:

That the activities of the partnership as above described (from which
the income here in question was derived) were carried on for tax purposes by
Herman Scherr and Ralph Wexler (the two partners) as a partnership (Finding No, 5
above) under the provisions of Section 350, subdivision 11 of the Tax Law (made
applicable to Article 16-A of the Tax Law by Section 386 of the Tax Law) s that the
sald partnership was not authorized to practice professional engineering in this
state under Section 7209 of the Education Law, which requires all the partners
of a partnership practicing professional engineering to be individually licensed;
that since both partners during the period here involved were not so licensed
to practice professional engineering in this state (Findings Nos., 6 and 7 above),
the said partnership was, therefore, not engaged in the practicing of a profession
within the meaning and intent of the tax exemption provisions of Section 386 of
the Tax Law; that in any event not more than 80 per centum of the gross income
of the partnership in 1959 was derived from the personal services actually
rendered by the partner Herman Scherr, the licensed partner (Paragraph No. 10
above) ; 8o that the entire income of the partnership is subject to the unin-
corporated business taxes pursuant to Section 386-a of the Tax Law; accordingly,
the partnership is not entitled to any revision or refund of unincorporated business
taxes assessed aﬁd/or paid under Article 16-A of the Tax Law for the calendar year
1959.

Dated: Albany, N. Y,, May 12, 1969.

THE STATE TAX COMMISSION
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