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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f
IIERMAN SCIIERR AND RALPH I,TEXLER,
INDI\TIDUALLY AND AS CO-PARTNERS D,/B^
THS EIRM NA.{E AND STYLE OF:EERIIAN SCnERR

For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund ofUNINCoRPORATED BUsINEss
Taxes  under  Ar t i c le (s )  ro -a  o f  the  Tax
Law fo r  the  year (s )  1959

State of  New York
County of  A1bany

Patricia Whitman

says ,  tha t  she  is  an

F inance,  and tha t  on

the within Not ice of

mail upon Herman scherr

the  pe t i t ioner  in  the  w i th in

thereof  in  a  secure ly  sea led

Mr. Hernan Scherr, 225 West 34

Aff idavi t  of  l t ta i l ing
o f  Not ice  o f  Dec is ion ,
by Registered MatI

,  being duly sworn, deposes and

employee of  the Department of  Taxat ion and

therltn day of May , lgog , she served

Dec is ion  (o r  o f  ,Determinat ion , , )  uv  reg is te red

and by del ivering the same at Room 2L4a, Bui lding g, campus, Arbany,

marked 'TREGISTERED lt'IAIL'n to a messenger of the MaiI Room, Building

9,  Campus,  A lbany,  to  be mai led by reg is tered mai l .

That deponent

pet i t ioner herein

is the last  known address of  the pet i t ioner .

proceeding, by enclosing a t rue copy

postpaid wrapper addressed as fo l lows:
Street, New York, NY

further says that the said addressee is the

and that the address set forth on said wrapper

Sworn to before me this
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STATE OF NEW YORK
STATE TAX COMIi1ISSION

In the Matter of  the pet i t ion

o f
llERMlN SCIIERR AND RALPH WEXLER,
INDIVIDUATLY AI{D AS CO-PARTNERS DAA
]]}IE ETRM NAI{E AND STYLE OF:HER}4AN SCHERR

For a Redeterminat ion of  a Def ic iency
Or a Ref und of IININCORPORATED BUSINESS
Taxes  under  Ar t i c le (s )16-A  o f  the  Tax
Law fo r  the  year (s ) rsse

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mat l

State of  New York
County of  Albany

Petricia Whitnan ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Finance, and that on the t3th day of  May , 19 69, she served

the within Not ice of  Decis ion (or of  I 'Determinat ion" )  UV registered

mail  Upon John J. Connol ly,  Esg. RepresentatLve for

the pet i t loner in the wi th in proceeding, by enclosing a t rue copy

thereof in a securely sealed postpaid wrapper addressed as fo l lows:
Bader & Belson'  Esqs.,  32 Broadway, New York City,  NY 10004, Attent lon
John J. Connol ly,  Esq.

and by del iver ing the same at Room 2L4a, Bui ld ing g,  campus, Albany,

marked *REGISTERED tt4AIL'n' to a messenger of the MaiI Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the last  known address of  the pet i t ioner .

Sworn to bef
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$TAIE OF NEd IONK

sIAl5 TAJI CoIOIISSION

- - -

IN TI{E M{flIffi, OF I}IE APPLICATION OF

HEnMAN SCHEAn AND nAlPH l{EXLEfr,, INDTVIDUALII

AI{D A,5 Co-PAmNERS D/B^t THE FIRI.{ NAME A}tD
STYLE OFr irEruIAN SCHERR

IOR REIIISION OR REFUND OT UNINCONPONATED
BUSINESS TAXES UNDEN AftTICtE 16-A Or TfiE
TAX rAW ron THE rUAn Lg5g

Herman Scherr and Ralph l{exler, lndlvldually ard as o-partners

doing business urder the fim netre sn{ style of Hernan Scherr (herelnafter

referred to as the partnershlp)p havtng duty ftted an applicatlon for

rcvision or refund of uaLneorporated buslness ta:cee under ArtlcJ.e t6-l of

the TaxLaw for the year L959t and a hearlng havlng been held in connection

therewith at r*ttrch the partner Hernan Sctrerr appeered and testitlod, and the

natter having been duly exa.ndned and cqrsidered, the Sbate Tanc Co'rrn{ sslon

hereby flnds:

1. That llerman Scherr and Ralph lfe:r1er flled a pa.rtnerehlp

lnf,ornat{.on rsbunn of incone for the year L959 under ArtleLe 16 of ths Tax

Law; that such return stated that ths partnershtp was forned rlanuary L, L959g

lts actlvltLes were those of tlProfesslonal Englneerstt; lts buS.ness address

ras given as 18 Jotn St,reet, Neyr York, New Yor*, and lts total neb incone as

reported tn the arnount of $21p892.3h vas shorn as dLsbributable 56 U tne

parbner Heman Schen, 8nd 5qF b the partner Ralph Wexler.

2. That the partnership dld not flle an rurlncorporated buslness tax

return under Lrticle 16-4 of the Tuc tar for the year L959.

3. That on audLt of the partnershlp inforration rerburn flled as

aforesaLd rurder Artlc1e L6 of the Tax Law, the Inoone Tar Bureau held that

the asLivitl,ee carated on by the partnershlp drrrtne the year 1959 conEtituted

the carrying on of an unlncorporated btrelness and that the incone therefrom was

subJecf to the r:nJ.ncorporated buEinegs tax trrder Article 16-A of the Tax taw

as onlif one rneniber of thE partnerslrlp (nanely, Hernan Scherr) uas liceneed

by the New Tork S0ate Eclucation Departnent aa an englneer; that ln aceordance



with such audlt, the r.urlncorporated buslness taxes of $465. JJ here at issue

were levied agdnot the partnershlp on Januarlr 20, L96L under assessmelrt

nunber B-.83].Jld5.

l+. Tltat the partnership contends that the professions,l tax exemptim

under Article 16-A of the Tax Lew should be granted to the parLnershlp deqgtte

the fact that one of the partnere is not a licensed engineer as such unlicgrsed

par-bner is, as a result of lds education, trdning, and e:perience, en engl-neeri

that ln the altematlve the parbnershlp contends that the income of the partnen-

stdpr to the exbent alloeable to the asbivltiee and servlces of the licensed

partner engineer (naneIry, at least 56 of the partnership income) should be

exewpt fron the unLncorporat,ed business tsx.

5. That the partnership was for^ned pursuant to a nritten pa"rtnershJp

agreement berbween Herman Scherr and Ralph Wexler wtrereby the partners contribtrted

in equal shares the necessary capital and each parbner had eqrral shares in the

busiress and iJr the profitg derived therefzron

6. That the parbner l{erman Scherr has been licensed as an englneer

by the New York State Frlucation Departnent at alL ti.nes slnce L953.

7, That the partner nafph ile:cler has never been llcensedr elther as

an englneer or as an archj.tect, by the Nen York State Educatlon DeparLnent or

W any departnent or agency of ury other staie.

8. Thai the partner Ralph Wexler studied archLtectural tectnology

for tr,ro yearE at l4Ecbanics Institute. He studied heating and air condltlonl.ng

deslgn for one year at New York Technlcal. Inetitut,e and he sbudled heatlng and

air conditlonlng appllcation for q{x rnnths at New Tork University.

9, That the principaL rprk of the parbnershlp is the deslgn of

nechanieaL equtpnent in bulldlngs, Lncludtng the design of the heatingt

air condLtionlng, ventllation, plrrnblng, and el-ectr{.cal equipneit for use

in prLvate, conmerclale and publlc buildingsi that such nork ras done on a

fee basis; that the parLner Hernan Scherr tesbifled at, the hearlng that rcre

than &F of the grcss lncome of the parbnership uas derived frcn personaL

services rendered by the trc parbners; and that he further testifled that

at least 56 of tbe partnerolrlp llcome was deriv€d fnon lris onr aerrricee ;

10. That the record doeE not show that rcre than M of the grross

fuicone of the partnershlp was der{.rrcd from personal servicos r€ndered by tbe

-2 -



partner Heman Scherr wtro was the only partner of the partnership r&o ras

Ilcensed in this state as a professional engineer.

Ilpon the foregoing flndings and all the facts and evidmce presented

hereln, the SLate Tax Comisslon hereby

DETffiMINES:

That the asbivlties of the partnershlp ag abow degcribed (fton rtrlch

the lneone here in qnostion ras derived) rere carrled on for tax purposee by

Hernan Sctrerr and Ra.lph Wqler (the two parbnere) as a partnership (Flnding l{o. j

allove) under the provislong of Sestlon 3frt nrbdi.vision lL of the Tax Law (nade

applleable to Artide t6-A of the Ta:r Law by Section 36 of the Tex Law)i that the

said partnershlp ras not arrthori.zed to practi-ce prcfessional englneering ta thts

sbate under Section 72|Uf_ of the Educati.on Lawr w?rich requires all the pertners

of a partnershln praebJ-clng professlonaL engtneerLng to be lndlvidually llccrsed;

that since both partners during the per{.od here lnvoLved were not so }tcslsed

to practice pnofessiona.l er€{qeerLng ln ttrts state (ffnaings l{os. 5 and ? aborn),

the eatd partnerstdp wa,r, therefore, not engaged Xn the practtctng of a professLon

rdtttin the neanlng 8nd lnt,ent of the tax ex€qtion pnovLstong of Sestlon 386 of

the Tax Lar; that ln any evant not, rcre than 80 per cerrtum of the groEs lncomc

of the partnershlp Ln L959 ras derLred f,ron the personal services actua,lJy

rendered by the partner lletman Scherr, the liccnsed partner (Paragraph l{o. 10

above) i Bo that the entire lnoome of the par"bnership Ls oubJect to the unin-

corporated busLness taxes pursumt to Section 386-a of the Tax tar; acordJ.ng\y,

the parbnerstdp Le not €l$ttled to arry revision or refund of rurlncorporated busLness

taxes assegsed anAr/or paid rnder ArtLcJ.e t6-l of the Tax Lau for the ca-leadar year

L959,

Dated: ^[lbany, N. Y.r l4ay l,2, 1 9 6 9 .

TI{E STATE TAX COI'IMIS$ION


