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GEORGE E, SAMERJAN
1986 Assessment No, TF-146059
Article l8-A

. A hearing with reference to the above matter was held
bafore me at 80 Centre Streat, New York, New York on February 1N,
1984, The appearances and the svidence produced were as shown in
the stenographic minutes and exhibits submitted herewith.

A -small portion of the testimony taken at the hearing
was not transciibed because of the death of the hearing reporter
who took the testimony, and her notes could not be transcribed,
The taxpayer was so advised and was afforded an oppertunity to
have a continued hearing. He was furnished with a eopy of the
stenographic minutes, However, he was unwilling to attend a
continued hearing in this matter, The taxpayer submitted addition
al information, ' -

The issues involved herein are: (1) whether the taxpayer
filed a timely application for revision or refund; and (2) whether
the activities of the taxpayer during the year 1956 constituted the
practice of a recognized profession exempt from unineorporatesd
business tax in accordance with Article 16-A of the Tax Law,

The additional assessment for the ysar 1856 was made on
July 31, 1959 and ineluded additional normal tax in the sum of
$188.62 based upon additional {ncome disclosed as psr Federal
audit, In addition, there was also imposed unincorporated busie~
ness tax in the sum of $332.88. On August 14, 1959, the taxpayer's
representative addressed a letter to the Inccme Tax Bureau, Albany,
enalosing & cheek in payment of the additional normal tax but
protested that portion of the assessment imposing uninsorporated
business tax. The Income Tax. Bureau wrote the repressntative on
October 168, 1959 acknowledging the letter previously nentioned but
requested additional information as to the services rendered dy the
taxpayer, Although the taxpayer claims that a Form IT-113 was nailed
on April 8, 1380, a search of the file fails to locats the original
application for revision or vefund alleged to have been filed by
the taxpayer on the above mentioned date, I am of the opinion,
however, that the letter of protest dated August 14, 1959 constitutes
a timely application for revision or refund in acaordance with
Seation 374 of the Tax Law, ,

y 4 B v 7- A’C "T,A 7 Al ey R g,



-l

The taxpaysr reported on Schedule A of his personal
income tax return net inceme in thesum of $18,130.22 as an
artist, He testified at the hearing that dur{ng the year in
issve, he wans sngaged as an artist, industrial designer, lecturer,
teacher (Minutes of Hearing, page 6). He further tottiiiod that
roughly 81% of the work which he performed in 1088 was derived
from industrial design, "that is the design of packages and the
creation of ideas for publishers, for educaticnal inatitutioms,
for manufacturersa®, (Minutes of Hearing, page 7); the taxpayer
alse testified that spprouianttli 19% of his income involved
aditorial art and design, whish included lectures to publishers

(Minutes of Hearing, page 12); the taxpayer's testinony as te

specifice regarding industrial design during the year in issue
was rather vague and nebulous, The taxpaysr was requested to
submit additional information setting forth in detail a bdreake-
down of the typs of design that he did, the names of the firms
and tg:)anaunt of fees received therefrom (Minutes of Hearing,
page i18),

The taxpayer submitted a statement in which he indicated
that appronimately 19% of his inooms during the yesr in issue was
derived from editorial art and design whieh ineluded lectures
before publishing houses; that §7% of his income was derived from
drawings, paintings and sketches on a variety of themes ineluding
religious scenes and still-life saanes which wers used sither for
esditorial purposes or for display and exhiditions and 4id net
involve commercial arty that packaging or industrial design
sccounted for 28% of his total income whioh involved the creation
and exscution of design of packages for leading manufseturers in
connection with their products,

The taxpayer attended Art Center School in Leos Angeles,
California, during the years 1833 through 1939, Although this was
not an accredited art school at the time, the spscialized art
education the taxpayer reaeived was equivalent to that given at
college level., The taxpayer was Art Director for Esquire amd
Coronet Magazines for a periocd of approximately five to seven
years, He wam also Art Director for C.B.S. and the Los Angelss
Times., He has dons art murale for various post offiees throughout
the countyry, He was commissioned hythe United States Covermment
Post Office Department to design and executs the South Pole
commenorative stamp. His art work has deen in the media of oils,
water colors and sgulpture, His art work has besn exhidited in
prinocipal museums and galleries. The taxpaysr is and has deean
an instructor and lecturer at New York University giving various
courses in advanced creative and graphic design., He has also deen
an instmicteor and lecturer at Los Angeles County Mussum Art School,
Occidental College, Los Angeles, Californiaj Hunter College, New



York City Community College, Pratt Institute, vhers he gave
gourses in painting and deaign.

The texpayer delivered lectures to the editorial
personnsl of several largs publishing houses in whieh he
discussed contemporary design, visual pressntation techniques
and art, typography and format, layouts and fresh approaches to
use of art, design, typography, charts and diagrems, The
lectures also included sditorial art, These lectures were
similar in scope to the lesturss vhich the taxpaver gave at
. Xew York University and other golleges.

Although the taxpayer contends that 288 of his total
income for the yvear 1956 was attridutable to packaging or
industrial design, he has failed to estadblish that the alleged
industrial desizn was similar to the work performed by the
taxpayer in the case of Tllﬂﬂ!_!n_ﬁl%!!i. @81 App. Div, 882
affirmed, 287 K.Y, 6549, However, this lssue becomes acndnn!a
sinoce the taxpayer's adjusted net income after giving him eredit
for 76% for sditorial design, art work and lecturss to publishers
would amount to $4,483,25 or less than 65,000,000 so that no
unincorporated business tax would be due. I am, therefore, of
the cpinion that the assessment should de cancellsd, -

For the reascne stated above, I recommend that the
determination of the Tax Commission in the adbove matter be
substantislly in the form submitted herewith,

S3inn
June 2%, 1989
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The taxpayer, George ¥, Sszerjasn, having duly filed a
tinely spplication for vevision or refund of uninccrrorated business
taxes under Article 16ei of the Tex lLaw for the year 1956, and a
bearing having bDeen held in connection therewith at the office of
the State Tax Coamission at BO Centre Street, New York, N.Y. on
the luth day of February, 196%, before Solomon Gies, Hearing Uffieer
of the Department of Tuxation end Finance, at vhich hearing the tax.
payer eppeared rersonally end testified in comnection therewith and
the record having been duly examined and considered,

The State Tax Commission heredy finds:

(1) That the taxpayer filed & psrsonal income tax veturn
for the year 1956 4n which he reported on fichedule 4 net income in
the sum of $1%,130,22 as an ertisty that on July 31, 19%9 the Depart-
ment of Texation and Finanoe made an additicnal assesszent against
the taxpayer (Assessment Ho, TF=1NG059) for the yesr 1956 isposing
additional normal tax in the sum of $198.62 as & result of sdditional
income diselosed upen Federal audit gnd further imposed wninecrporated
business tax in the sum of £332.88 on the ground that the setivities
reported by the taxpayer on hia return constituted the earrying on of
an unincorporated business subject to unincoerperated business tamg
that the taxpayer has pald the additional normal tax in the sum of
£198,62 and 1s not contesting that portiocn of the sssessment,

(2) That the tawxpayer attended Art Center Scheol in los
Angeles, Californis, during the years 1933 through 1939; that slthough
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this was not an apccredited art school et the time, the specielized
asrt education the taxpayer received was scuivalent to that given st
eollegs levely that the taxpsyer was Art Director for Tsquire and
Coronet Yogazines for a pericd of approximastely five to seven yearsj
that he was also Art Director for C,B,5., and the Los Angeles Times;
that he has done srt murals for various post offices threughout the
eountry; that he wes commissioned by the United States Covernment
Post Office Department to design and emecute the South Pole commemors~
tive stamp; that his art work hss been in the media of oils, water
colors and seulpturej that his art work has been exhibited in prine.
¢ipal museums and galleriesg that the taxpayer is and has dDeen sn
instructor and lecturer at Nev York University giving various ocoursed
in advenoced creative and graphic designg thet he has 8180 beenn
instruetor and lecturer at Los ingeles County Museum irt Behcol,
Cecidental College, Los Angeles, Californisj Hunter College, New

York City Community College, Fratt Institute, vhere he gave courses
in painting and design,

(3) That during the yesr 19%5, the taxpayer maintained a
studic at E0 West LOth Etreet, New York City; that during satiéd year
§7% of the taxpayer's income was derived from art work which ecfie
sisted of drswings, paintings and sketches on s veriety of themes,
such as religious seenes, water colers, men working, stilli.life seenes,
etc.} that some of this art vork vas exhibited in galleries snd that
some of 1t sppesred in sagasines for editorial purposesy that 19%
of the Saxpayer's income during the year 1956 was derived from
leetures delivered to the editorial perscmnel of large publishing
housess that st sald lectures tarpayer discussed contemporary design,
visual presentation techniques, typography, art, format, design, and
laycutss that the aforementicned lectures were similer to the lectures
that the taxpayer delivered as a lecturer at FRew York University,
where he was an instructer and lecturer giving ecourses in art end
advanced graphic design,

(h) That by reason of Finding #3 above, the adjusted
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tusiness incowe of the taxpaysr smounts to &4,483.25 or less thmm
$5,000,00 sc that no unincorporated business tax is due from the
taspayer for the year 19%,

Based upon the foregoing findings end sll of the evidence
presented lerein, the State Tex Coumission herebly

DFITRVIFT S

That the additional sssessuent of unincorperated business
tex sgeinst the taxpayer for the year 19% (Assessment No, T7.146099)
was not due and not lawfully demanded and that the aforesaid assess-
ment insofar as it pertains to wnincorporated business tax be mnd the
same 18 hereby cencelled in full,

| AND IT 18 50 URDERYD,

DATEDs Albany, New York, om the 15tn dey ef July y 1969,

ETATE TAX COMMISSION




