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rSTATE OF NEvV YORK
STATE TAX COMMISSION

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mal l

For a Redetermi_19_t_i94_ _of a Def iciency
or a Refund of UNfN@RFORATED BUSINESS
Taxes under  Ar t i c le (  s )16-4  o f  the  Tax
Law fo r  the  year (  s )  1959

State of  New York
County of  Albany

Patr ic ia Whitman

says, that  she is an employee

Finance, and that on the 25th

the  w i th in  Not ice  o f  Dec is ion

mai l  upon Henry D. Reichl in

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof in a securely sealed postpaid wrapper addressed as fo lLows:
Henry D. Reichl l .n,  333 west End Avenue, New york,  N.y.

and by del iver ing the same at Room 2r4a, Bui ld ing g,  campus, Albany,

marked IREGISTERED I4AIL',, to a messenger of the Mail Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent

pet i t ioner herein

is the last  known address of  the peti t ioner.

Sworn to before me this

L r-  day of  W ,  fg( f ,

t@
4// 6e

In the Matter the  Pet i t ion

HENRY . REICFILIN

of

o f

D

, being duly sworn, deposes and

of the Department of Taxation and

day of Aprll , 19 , she served

(or of  I 'Determinat ionr ' )  UV registered

further says that the said addressee is the

and that the address set for th on said wrapper



STATE OF NEW YORK
STATE TAX @MMISSION

of
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For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund of..UTTTCQRFORATED BUS1NESSTaxes under Art ic le(r I  fO_a- oT 

- thJt?x-
Law for  the year(s)  fgS6- 

"

In the Matter

HEI{RY

the Pet i t ion

REICFILIN

Af f idav i t  o f  Ma i l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mal l

State of  New York
County of  Albany

Patr ic ia Whitman ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Finance, and that on the 25th day of  Apr i l , 1969, she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  'Determinat ionr )  Uv  reg is te red

mai l  upon Mr .  Peter  Gra f ,  C .p .A. ,  rep tesenta t ive  fo r

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof in a securely sealed postpaid wrapper addressed as fo l lows:
, l v l r .  Fe ter  Gra f r_9 :1 .A . ,  Joseph Gra f  and co . ,  2L  E 40 th  s t ree t
New York, Ny 10016

and by del iver ing the same at Room 2L4a, Bui ld ing g,  campus, Albany,

marked 'TREGISTERED lvlAILr', to a messenger of the MaiI Room, Building

9,  Carnpus ,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the last  known address of  the representat ive for  pet i t ioner.

Sworn to before

day of

me th is

P.W. 4/  /og

,19
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STATE OF NEW YORK

STATE TAX @TM,{ISSION

IN TT{E MATTER OF THE APPLICATION

OF

HENRY D. REICHLIN

FOR REVISTON OR REFUND OF AN
ADDTTIONAL ASSESSIvIENT OF UNIN@RPORATED
BUSINESS TA)CES UNU*ER ARTICLE 16-A OF
THE TA)( LAW FOR THE YEAR 1959.

Henry D. Reichlin having fi led a demand for a hearing in the

matter of  h is appl icat ion for  revis ion of  an addl t ional  assessment

of  unincorporated business taxes under Art ic le 16-A of  the Tax

Law for the year 1959, and a hearing having been held at the

off ice of  the State Tax Commission, 80 Centre Street,  New York '

New Yorkr oD March 2, 1967 before Vincent P. Molineauxr Hearing

Officer of the Department of Taxation and Finance, and the tax-

payer having been represented at  the hear ing by Peter Graf;  C.P.A.;

of the accounting firm of Joseph Graf and Compiny, and the matter

having been duly examined and considered,

The State Tax Commission hereby f inds that;

( f )  The taxpayer,  Henry D. Reichl in,  t imely f i led a New

York State income tax resident return for the year 1959 but did

not f i le an unincorporated business tax return for  that  year.

Q) On December 30, 1963r the Department of Taxation and

Finance issued a Nottce of  Addi t ional  Assessment,  numbered

FA 00849, against  the taxpayer,  Henry D. Reichl in,  for  the taxable

year 1959, holding that the business act iv i t ies of  the taxpayer

const i tuted the carry ing on of  an unincotporated businessr and

the profit therefrom was subject to the tax under Article 16-A of

the Tax Law.
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This not ice of addit ional assessment was issued for the sum of

$656.37 of addit ional norrnal taxi the sum of $218.29 in

addit ional unincorporated business tax; Iess credit  in the amount

of $9,92 allowed for the year 1957, leaving a balance due in the

sum of $864.74. On March 23, L964, the Department of Taxation

and Finance cancel led a port ion of the addit ional assessment,

thereby reducing the addit ional unincorporated business tax due

by the sum of $39.95r ond thereby reducing the additional normal

tax by the sum of $124.33.

(g) An appl icat ion for revision or refund on behalf  of the

taxpayer for the year 1959 was denied on April 20, 1964r EDd a

dernand for a hearing was thereafter timely filed in accordance

with Section 374 of the Tax Law. The taxpayer, Henry D. Reichl in

has not petitioned for a redetermination of that portion of the

notice of additional assessment representing the computation of

the sum of the additional normal tax.

(+) The taxpayer, Henry D. Reichl in, was engaged ln a

buslness activity of consultant and adviser on investments to a

corporation known as The New England Industries, Inc. under the

terms of a contract dated January 31, 19571 and amended April 2I,

1958. The terms of the contract and amendment were that the

taxpayer, was required to work an average of three days per weekt

later increased to f ive days, and be avai lable by telephone on the

remaining days of the week. The taxpayer, was paid by means

of a consultat ion fee in the sum of $I50 per week, later

increased to $250 per weekr and in addit ion, by a part ic ipat ion

of 5% in the net profit realized by The New England Industries,

Inc. on purchases and sales of securi t ies that were based

exclusively on the advice of the taxpayer. The taxpayert

received the sum of $L4r74A from The New England Industr ies, Inc.

representing an agreed settlement of claims arising from the

contract, and amended contract, entered into by the said parties.
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The taxpayer included the sum of $14,740 in a detailed schedule

of capital  gains contained with the taxpayetfs New York State

resident income tax return with the designation rrlong Term

Capital Gain from Joint Venture, Supreme Court New York Judgment.B

(S) In support of the contention that an employer-employee

relat lonship existed, the taxpayerrs representat ive, Mr. Peter

Graf, reported statements which were made to hirn by the tax-

payer to the effect that, in addition to the written contract,

there was a verbal agxeement that the taxpayer would not do

consulting work for anyone else, that the taxpayer received a

paid vacation of two weeks and was compensated as welL on

occassional days that he had been absent due to i l lness. The

taxpayerr s representative further stated that the taxpayer did

not apply for unemployment benefits when the contract was

terminated because the taxpayer did not believe that anyone who

is able to work should accept these benefi tsr and that the fact

that New England Industr ies, Inc. had not withheld any sums as

payroll taxes from their payments to the taxpayer was a clerical

error by employees of the corporation.

(0) In contrast to the taxpayerfs posit ion, New England

Industr ies, Inc. which had engaged the taxpayer, Henry D. Reichl inrs

services, had not deducted any amounts as taxes which are required

to be withheld from wages paid to employees, but had paid to the

taxpayer the gross amount which had been agreed upon.

The taxpayer has failed to show that New England

Industr ies, Inc. exercised the degree and kind of supervision

and control ove! the taxpayerr s activities as would indicate a

relat ionship of employer to employee.

(Z) The weight of the evidence presented supports the

conclusi.on that the taxpayer, Henry D. Reichl in '  had been engaged

and compensated by New England Industries, Inco ?s an independent

consultant,  and that consequently, a relat ionship of employer to

enployee had not existed.
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(g) The taxpayerts replesentative contended further that

in the event the taxpayer is found not to be an employe€r then

the i.ncome in issue is derived from activities which would con-

st i tute the pract lce of a recognized profession within the intent

and meaning of Section 386 of the Tax Law.

However, evidence was not presented to establish that

the taxpayer was in possession of knowledge of an advanced type

in the field of investrnents gained by a prolonged course of

special ized instruct ionr or that he ut i l ized certain knowledge

or ski l ls gained thereby in his act ivi t ies.

In addition, the courts have decided that an investment

consultant is not engaged in a profession. (Dewey v. Browne,

269 App.  Div .  887,  55 N.Y.S.  ?nd 255)

Based upon all the evidence presented and the resulting

f ind ings,

The State Tax Commission hereby

DECIDES:

(n) That, the taxpayer, Henry D. Reichl in, has been found not

to be an employ€€r and not to be engaged in an exempt profession,

and that the income of the taxpayer, deri-ved from his contractual

associat ion with New England Industr ies, Inc. consti tutes income

from conducting an unincorporated business and was subject to

tax under Article L6-A of the Tax Law.

(e) That, accordingty, the Notice of Addit ional Assessment

for the year 1959 (set forth in paragraph 2 above) was properly

issuedi the tax and interest stated therein and as part ial ly

cancelled by the Department of Taxation and Finance are correct

and are due and owing, together with any other lawful interest

and statutory charges.
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(c) That, the taxpayerrs appl icat ion for revision or refund

of the addit ional assessment under Art ic le 16-A of the Tax Law

for the year 1959 is hereby denied.

Dated: Albotry,  New York on this 22day of  npr i l  1969.

STATE TAX OOMMISSION

\;Ltr,* \(


