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1o State Tex Commission
FROM: .
Solomon Sies, Hearing Officer
SUBJECT:

PHILIP SAHN, RERECCA SANN and
CIARA PONFER, individuslly and
a8 so-partners d/b/u the £
nans and atyle of:

PHILSAN COMPANY

Fiscal Year February 28, 1957
Assessment No. B-

Artiele 16-A
Formsl Hearing

The issue invelved herein is whether the above-niwnd
co-partnership is entitied to an sllecsation of incems to both
within and without the State of New York in sesordance with
Seetion of the Tax law.

~ The taxzpayers Are not csntesting that portion of the
assessment dissllowing deductions for travel and entertairmnt,
miseellansous expenses, auto expensss and frenchise tax
deduation.

The ec-partnsrship wss formed on Mereh 1, 1951 and

maintained its principal pisece of dusiness &s & general
contraet and mt’r:ﬂgm firm at 152 Vest :ua Streat,

~ On Mareh 5, 1956, the “m. anterad inte &
sontract with the U. 5. Corp of Enginesrs perforn flood
control work in egnnection with the Hoesie River basin at
Adams, Massachusetts. On April 16, 1956, the taspayer
~partnsrship entered inte an agresment with Philsan,
§ ﬁgﬂﬁtm organised under the Isws of the State ef
ssachusetts) as sudb-contrseter to furnish all mterial and
all work, iabor and serviees which the taxpayer so-partaers
was obligated to furnish and perform to the terms &
yrovisiens of the contract entered into with the U. 8. Gorp of
nesrs. The subsontractor under the terms of the u&mat

wes required to vent from the centraster (the \urm !
partnership) all necessary machinery and squipsent and in the
svent the eontractor was unable to furnish any of the mhchinery
or equipment required by the sudcontrastor te perform the
contrset, then the subcentractor could purchase, rent, lease
or ch:m.u acquire such machinery or equ!.m‘ from other
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The taxpayer co-partnership claims that it operated an
office on the job site by using an offiece trailer in liew of &
field office; that coanectfisns were made to the treiler threugh
electrionl lines; that the trailer had sleetricity, toilet
factliities and telephonss. It is claimed that & girl and twe
anginsers worked on bdehalf of the taxpayer co-ph rehip in
the trailsr. However, their salari¢s were allocabls by |

~partnership to the State of Hew York. nm.uuﬁd
by the eo toership to the State of Massacbusetts nor ~
, ma{: rtnership £ils s certificate of doing business with
any ial in the State of Massachusetis. N’w ‘
insurance was ntmd%mmm’r'ﬂzmawg y the
taxpayer co-partne . payre carvied
subcontractor's umm tax musber and unsuployment

 i{nsurence numder in Massschusettis.

™The taxp: mah&ugmttﬂuﬂ“&m“ﬂtmm
constituted an "on the site® office of the ae-partaership, se
thet its business was carried on both within and withewt &'
ﬁg_ﬁr‘wmmuummrmxmmmm »

 The term "business ﬁm« on n:.sm the Stase” is not
defined in sither iole or Article of the Tax Iaw.
However, the term "business sarried on within the state” is
defined in Article 215 of the Persomal Incoms Tax Beguistisns
&7 & business carried on by & non-vesident whem he “eceupies,
has, saintains, or operates desk room, an office, & shop, &
store, & warehouss, & faciory, mguney or other iace cutstide
the BState of New York where is arn nnan—muy
and regularly carried on axoept from its office within the
State of New York."

T am of the opinion that the unincorporated dusiness
af the co-partnership was not regularly and systemation
esrried on cutsids of the State of New York; that sinee 42
wgrtmwm; 414 not fils & certificate of doing dusinass
with the State of Masmmchusetts, 4id not maintain payrell
records or pay aployment insurance on behalf of any
employes to the State of Massachusetis and sines it subde
contracted all of 1ts work to de performed within the State
of Massachusetts, it cannet be sald that the o -‘w
was actublly deing business within the State of s patis.
In addition, the co-partnership rented its egquipment te the
subsontmctor which squipsent was shi from the Stete of
Wew York. 7The base operations of c-o-rm wAS
Kew York snd not Messachusetis. I am, therefore, of ¢
opinion that the co-partnership is not entitled te an




allocation of busineas income oarried on without the State of

New York within the intent and meaning of Seetion 386-g of
the Tax Iaw.

Por the resasons stated above, I recommend that the
determination of the Tax Commisaion in the above matter de
substantially in the form submitted herewith.

SSAQUON SIES

83sse
Ene.
March 5, 1969
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revision or refund of unincorporsted dusiness Sax under Article
16-A of the Tax law and & hearing baving been held fn connectisa
therewith ot the affice of the State Tax Commisaion at 80 Oemtre
Street, New Tark City, M. 2. on the S7sh day of Jeowary, 1966
Taxation and Pioancs, at which hearing the Saxpayer, Clam
Powper, apptered pursvonlly snd testifisd and Shw taxpuyers
& Murshall, Certifisd Moblic Accountants, the matter baving desn
T™he State Tax Commission hereby findei

| (1) That at all of the tines heveinaftsr nentionsd,
the taxpayers, Philly Sahn, Hedesca Sabn and Clare Pewper, wore
and p8131 are co.partosrs deing busineas under the firm tame ead
styls of FPhilsan Conpany, which co-partserehiy was formed en
Sarvch 1, 1351 and seinteined o priscipel plase of dEANGES B8 &
Bew York City, ¥, ¥.
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{2) Toas on Merch 5, 1956, the co-partnersbip of
Miilean Company entared into a contract with the U, 8. Cowp of
Engiseers S0 porfom £100d control work in connsotion with $hw
Hoosis River basin at Adens, Massachusetss; that on April 16,
1956, the co-pertnerelip sntered into sn sgreemsns with Mailsss,
Ine. (s corposation organived under She laws of the Mate of
the U. 8. Corp of Enginesys) Shat the subeontmetor under the
tevns of the agresment wns required $0 sent from Whe contruclior
{she smpayer oo-partaeyship) all nsconsary sachinery and
o perfoym the contmot, then the mubocontyactor sould purchase,
mnt, lsese or otherwise scquire sush sechinery or eguipmest from
Sthear sources.

(3) Tmt the taxpayer co-partnership alains thet 18
operated an offics on the Job site by using an office treilay in
1isu of & f£ield office; that conmections were made %0 Ue Smiler
shrough slectricel liness that the trailer had elsotricity, Ssilet
faollitiss and telaphones; 48 $8 claimed @t & girl and two
engineers worked on behalf of texpayer co-partaership in the
treilery that the salary of the girl was paid by the sdbeoniameter
Milson, no. (Mioutes of Hearing, page 17); tiet the misries of
the engincers were allosabdble by the co.partasvship to She State
of New Yorks that oo taxes wers paid by the co-partnership te the
State of Mssachusetss nor did tiw co-partusrship fils & cerStifl.
cate of doing Duninsas with any official in the State of
Massschusetts; that unenploymsnt insumoce was not paid %o the



State of NMassachusstts by the so-partnerships that the payrell
was carried on the suboontrmotor's [Fhilsen, Ine.) withholélng
mmrmmwmmmuw

(3) That on May 12, 1960, the Departmsnt of Tamstion
and Finance wade an asseasment against She taxpayers herein for
the fiscal year ending Pebrunry 28, 1957 (Asscssment No. BDTT99RO0)
disallowing an allooation claimed by the taxpayers and further
dtaallowing dedustions for trevel and sntertaloment, miscellansous
- axpenses, suto wxpenaes end Lrenchilse taxes; that the Savpayere
are not contesting that portion of the assessment disellowing
deductions for trevel end satertalrment, siscellansous expenses,

(3) Toat suring the fisce) pariod snding Pebruary 28,
1957, the taxpayer co-partuership 414 not oceupy, have, maintain
or operate desk room, an office, & shop, A Store, 5 Warehouse, &
feotory, agenay or other pisce outside She State of New York
where 188 affairs were systematicslly and regularly earrisd onj
business within the State of Massachunetts Suring the fissal
 period ending Pedruary 28, 19573 that during the fiscsl year
ending Pedruary 28, 1967 the sole place of busiases of the tax-
payer pertasrship was locsted &t 152 West 42 Strest, Clty and
State of New York. |

Based upon the foregoing findings and all of She
evidence presented herein, the State Tax Commission heredy

(A) Thet the taxpayers, therefore, wers not sntiflied
© £o an 41l00ation of net income for business allagsd o have bees
carried on without the State of New York during She fiscal yeer
ending Febmuary 28, 1947 within the intent and meaning of
Sectton 36.g of She Tax law sa amended by Chapter 97 of thw
taws of 1953, then in effect.
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() That, sccordingly, the assessment (Assessmsat
No. B-TT99R0) for the fisoal yesr ending Pebrunry 88, 1057 is
coryect; that maid asssssament does not inolude eny tax or
other charge which oould not Rave been lawfully demnded and
that the taxpagers' spplioation fur revision or refund with
rempect to the adove mantioned assessment be and the ssae 18
heredy denied.

DAYED: Albany, Wew York on the 12th day Of varch + 3969,

/s/

/s/

/s/




