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| mo MEMORANDUM | | \ -
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10: State Tax Cosmission , |

FROM: Solomon Sies, Hearing Offiger X =y

SUBJECT: KURIEL MUND AND IRVING MUND o - 6 ,
4/b/a PAIRVIEW RRALTY COMPANY S5, T, ’
Applisstion for Revision or Refund of ~7-Z

Article 16-A of the Tex Lav for the
Fiscal Years ending June 30 19%%,
June 3@, 1”5' June 30' 1 ," Jone 30
1957, June 30, 1988, June 30, 1959 and
Jone 30, 1960

Unincorporated Business Texes under ?Wq} ﬂd? -’y

A formal hearing was held in the above matter at the New York
City office on November 25, 1968,

The issue ianvolved herein 1g whether the taxzpayer partaership
is entitled to refunds of vnincorporated dusiness taxes where sweh
applications for refund vere 2ot timely filed. Determinative of the
issve is vhether there are no questions of fact or lavw iavolved so thet
the taxpayer, nevertheless, vould be entitled to refunds purssant to
the provisions of Seetion 573(3) of the Tax law,

Irving Mund end his sister-in-law, Muriel Mund, forsed @
partnership vander the name of PFeirview R-al&r Company on July 1, 1953,
Each of the co-partners owns a 50f iaterest in the assets of the pa -
ship dut profits and losses are shared on a retio of 60F for Meriel Muad
and WOf for Irving Mund, The partaership owns an apartmest builéing st
1630 Necoabs Road, Broax, Nev York, It maintained its office at 89-91
Pairview Avenve ﬁiﬂ York City. It reported its ineome o2 aa aserwel
basis using a fiscal year eading June 30, The taxpayer filed partaership
and valscorporated business tsx retuoras for the fiscal years eading

June 30, 195% through end inecluding June 30, 1960 and paid vaineorporated
business taxes computed on said returas which bear & notation that the
taxpayer's business is "resl estate."

On Mereh 19, 1964, for the first time, the taxpayer filed
applipations or elains for refunds of snincorporated dusiness taxes paid
for all of the above-mentionsd years coatending that it was onge
solely in the holding, leasing or sanagement of resl property and thes
exempt from unineorporated business taxes in sccordanse vith the pro-
visiohs of Section 386 of Article 16-A of the Tax Lev, The representative
for the taxpayer stated at the hearing that uaiseorporated dusimess tax
returps vere slsc filed for fiscal years ending June 30, 1961 through
Jene 1963; that applications for refund of taxes for said years vere
also f1led on Mareh 19, 196% snd thet refunds for the fiscsl years




ending June 30, 1961 through Junme 30, 1963 vers granted., Refunds for
the fiscal yesrs ending Jume 30, 193‘ through June 30, 1960 vere denied,
singe the applications or elsins for refund vere not filed tisely
vithin the two-yesr limitastion period set forth in Section 37%, Article
16, of the Tex lLawv, The taxpayer, however, contends that the provisions
of Seotion 373(3) of Article 16 are applicadle, vrging thet there are
no questions of fact or law involved,

In Matter of Northern Boulevard & Main Realty Co. (formal
hearing deternination, d, September 27, 1966), copy attached, under
almost identical facts, it was held that lpplicotiou: for refund vere
:g: ti:.xr {:lcd and that the provisions of Seetion 373(3) of the Tax lav

oo ‘pp .

I an of the opinion that the gquestion as to vhether or not
the taxpayer was engaged solely in the holding, leasing or management of
real property presented queations of faet or lew; that the mere fast
that such questions were resolved in favor of the taxpayer for the fiseel
Years ending June 30, 1961 through June 30, 1963 does not mean thet sveh
questions vere eliminated in prior years. Accordingly, I recomsend that
the applications of the taxzpayer for refunds for the !iaonl years ending
June 30, 19%: through and ineluding Juone 30, 1960 be dismissed,

SOLOMON SIEs
"Hearing Officer

88s2lp
Bne,

Pebruary 25, 1969
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TO:

DURZAU OF LAW

MEMORANDUM

Commissioners Murphy, Palestin and Macduff

FROM: M. Schapiro, Hearing Officer

SUBJECT: Northern Boulevard & Main Realty Co.

Application for Refund of Unincorporated Business Taxes
Under Article 16-A of the Tax Law for the Years 1952
Through 1959.

Petition for Refund of Unincorporated Business Taxes
Under Article 23 of the Tax Law for the Year 1960.

A hearing with reference to the above matters was held before
me in Albany, New York on June 1, 1966. Only the taxpayer's
attorney appeared since what was involved was an issue of law
rather than one of facts. The appearance of the attorney and |
arguments were as shown in the stenographic minutes and exhibits
submitted herewith. The record discloses that the taxpayer
partnership filed unincorporated business tax returns for the .
vears 1952 through 1963 and paid the tax as computed on the return.
Phe returns bear notations that the taxpayer's business is either
real estate, real estate holding or real estate operating, and
that the taxpayer's income is from rents.

On August 2%, 196% for the first time the taxpayer filed

~applications or claims for refunds ol unincorporated business

taxes paid for zll of the years contending that the taxpayer was
engaged solely in the holding, leasing or management of real

~property and thus exempt from unincorporated business taxes in

accordance with the provisions of section 386 of Article 16-A or
section 703 subdivision (e) of Article 23 of the Tax Law. Refunds

- were granted for the years 1961, 1962 and 1963. Refunds were

denied since the applications or claims for refund were not filed
timely within the two or three-year limitation period set forth
in section 374 of Article 16 or section 687 of Article 22 of the
Tax Law. The taxpayer, however, contends that the provisions of
section 373 subdivision 3 of Article 16 or the provisions of

697 subdivision (d) of Article 22 of the Tax Law are applicable,
urging that there are no questions of fact or law-involved.

I am of the opinion that the exemption for taxpayers solely

angaged in the holding, leasing or management of real property
presents questions of law and fact to be resolved by the '
Commission and that the mere fact that such questions were
resolved in favor of the taxpayer in the years 1961, 1962



and 1963 does not mean that such questions were eliminated in

prior years. Accordingly I have denied the taxpayer®s applications
or petitions for refund for the years 1952 through 1960 where

no vimely filing had besn made.

%&JW“@'&//W//M

Hearing/@fficér

August 30, 1966
MS:cp
Encs.
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Northsrii Boulevard & Main Realty Co., the taxpayer partner-

pusiness taxes under Article 16-A of the Tax Law for the years 1952
throuzh 1939, and a nearin; having been keld in connection therewith
a¢ the office oI the State Tax Comuission, Department of Taxation

and Jlpaance Brildinz, State Caxnus, Llbany, New York on the first
<2 - i 2 ]

? At e g Y B I r=T oy 4 T anmA el
taken and thse matisr kaving been duly exanmined and considered,

- ) B L TP N o DG SN * | e K Y 3
Lhe Stave Taxw Comuissicn heredy finds:

d
parvnersiip returas for the years 1952 through 1959 and for years
subsequeat thereto; that unincorporated dbusiness taxes were computed
by (o taxpayer and payament of taxes as computed-made togecher with
the £iling of the returns; that the returns for the years 1952 -
Sarough 1955 bear notations that the taxpayer®s business is real
estate; that the returns for the years 1956 through 1958 bear a
notation that the taxpayer's business is real estate holding; <that

whe return for the year 1959 bears a notation that the business is
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vogetner witi claims for rcfund for Years subsequents ©o those in
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lssuej Tnat the anplicaticns Dor refund of tax for Tthe years in

3

issue were reguesved on the grouad that the taxpayer was engaged

solely in the holding, leasing or manazcment of real pronerty and
was thus exenmpt from unincorporated business taxes in accordance

Py

with the provisions of section 388 of the Tax Law; that refunds

R3]

for The years 19381, 1962 and 1963; that relunds for

were grante

., I et o o . Dy A - PR T R O3 AR
GPPLLCAVLONS 0T eI uAs Vere 20T vincly f£iled.

.

oing Lincings and all the evidence

presented herein, the State Tax Coxnission hereby

DoMTRNVINTS

! 2...-..‘.5.‘..&.».‘. ——
{a That The applications for refund with respect to the

iled more than two years Irom the

A AN Tt e Ya et - 3 e e Pl o~ e L - T
accorqance w.LiL vhe reQulrencats of sccetion _‘)7}'1' of <the Tax Law.

(] -3

3 ihat questions of fact or law are involved, nanmely,

3,

waelher the taxpayer was engazeld solely in the holdiag, leasing

T zanagezent of real property, and that the taxpayer is, there-

s I .

fore, nov envitled To relief v-der the provisions of section 373

stodivision 3 of the Tax Lav.

'S} Accordingly, the taxpayerfs applications for refund

-

)

of unincorporated business taxes paid for the years 1952 through

1959 are hereby denied. .

- - s et P - P P - - - o oo Lot ol
he years in cucsilon were denied oa the ground that the taxpayer'ts
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STATR OF NEW YORK
STATR TAX COMM1SSION
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IN THR MATTER OF THR APPLICATIONS
oy

MURIRL NUND AND IRVING NUWD ’
€/0/s FAIRVIEN RERALTY COMPANY L)

JOR REVISION OR RRFUED OF UNINCORPORATED
BUSINESS TAXES UNDER ARTICLE 16-A OF THR
TAX Law Nl TAR FISCAL YRARS ENDING '
:m;o ,:m:oh% .JUIIJO.

1 : '
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Totrview Reslty Gompany, She tamperer pertaceship heveis,
haviag filed .palipntioaa for revisien or refund of valaserpersted
busisess Sames sader Article 14~A of the Tax Lav for the fisesl yeers
endiag June 30, 19%% theough and iseludiag Juae 30, 1960 and o
heering haviag Dess held 1s cessestion thezevith at the office ef
the State Tax Commissies, 80 Cestre Street, Nev York, Nev York oa

 the 25%h ¢ay of Noveaber, 1968 before Sclessa Sies, Neering Officer
of the Depsrtacat of Taxation and Tinsnee st vhich hesring the
Sazpayer wes yepreseated by Jelivs Seher, CPA, and the matter Meviag

beea duly exanined ané scasidered, | | |

The State Tex Connission heredy fiads:

(1) Thet the tezpeser filed partaership and saiscerperated
besioess Sex returss for the fisesl years ending Juse 30, 19%%

_Shrough snd 1seleding Juse 30, 1960 and for years svbsequent Sherete;
thet saincorporsted Dusicess Sazes vere sonputed by the tazparer and
payment of tames ss computed sade together vith the filiag of sveh

setaras; thet the yeturas for the fisesl yesrs eadiag Jeae X0, 19%
through sad ineluding Juae 30, 1960 Dear & setetiean thet the Saxpayer's

dusiness 1is "resl estate™; thet eash of the returas lists 1scene as




wje

being derived fros rents snd reysities and the kiad of preperty fres
vhieh sueh income is Gerived is 1isted as & brick apartsent heuse,

' (2} That om Mazeh 19, 196%, the tazpeser filed appliceticas
for retuad of tazes paid feor the fiseal yesrs endiag Jeas X0, 19%
threvgh and ineleding Juse 30, 1960 together vith elaime for sefuad
for yesrs ssbsequent to those ia 1ssve; that the sppliestions fer
refund of tazes for the years 1a 1save are prequested ea the grevad
thet the tazpayer vas eagaged solely ia the heldiag, Lessing oy
sanegensnt of resl property and vas thus ezespt from vaiscespesated
busiaess taxes in secordense with the provisiens of Sestien 386 of
the Tex lav; thet refunds vere greanted for the fisesl yeers ecading
Juas 30, 1961 thresgh Juse 30, 1963; that refuads for the yesrs is
questien vere denied oa the grouad that the tsxpayer's sprlicstisans
for yefunds vere sot tisely filed. o

Based on m foxegoing findiags and sll of the cvuu»
sresented harels, th State Tox Commission m»r

DETERNINES: |

(A) That the applications fer refusé vwith Fespest te the

 fisesl years endisg June 30, 19%% threegh sad inelwdiag Juae )0,

1960 vere filed more thea tve yesrs fres the tise of the filfsg of
the returas end were met tisely filed 1a secordanee vith the re-
quireseats of Sectioa 370 of the Tex lLav.

(D) The «.um. of fact or lav are unxm, nemely
vhether the tazpayer vas engaged solely ia the holding, lessiang or
ssaegeseat of resl property, snd that the Sazpeyer, Sherefere, 1s
0ot entitled to relief vader the provisions of Seeties 373(3) of

the Tax law, |
(C) Thet, aseordingly, the Sexpayer's spplicetion fer

refund of wnlaserporated dusiness tazes peid for the fissal years
eading June 30, 19%+ through ead insludiag Juae 30, 1960 Yo and the




SEae are hn:dhl disaissed.
Dated: Albany, Bev Yerk Shis 10th day of March , 1969,

B8TAIR TAX COMMISBION

/s/ | JOSEPH H. MURPHY

Yrasldeat

/s/ MILTON KOERNER
Coanissioaer




