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redeterndostion of & Seficiemy or fur refunt of walnsevpovated
business tanee iwposed under Avtiele 13 of the %ax law fer the
fissal yours endtag Apyil 30, 1961 ant April 30, 1968 and @
Searing haviag deen hald in sonnection thavewith ok %he offise
of the Poate Tux Countasien, 00 Comtve Bivest, Bew sk, Sw
York on Novesber §, 1967, Ssaway 30, 1968 and Pebvussy 19, 1968
Sefere Sodsmen S50, Neaving Offieer of 00 Dipertaont of Tamtion
md Pinones, and the tunpayer, Jexes Mongitors having sppesred n
Joneary 30, 1968 and the Saapayer, Sucic Owela heving appeared
on Pebvuary 20, 1968 and the taspeyere having besn represenied
by Vietor DeCurtis, Bug., Sestineny heving been talen and the

(1) Thas the Sespapess £ilad & partnarehiy retwm few
the fiseal yesr ending April 30, 3961 in whieh Shey repovied gress
tnoome in the emownt of $318,173.68 frea fess a8 evnsulting en-
Sax seturn for the fiscal yeav ending Apvil 30, 1961 on the elleged
ground thet unincovpersted Dusiness Sax wes net appiteshies thet en
My 22, 1963 & stsdonent of awdft changss was filed againet %he
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the smownt oF §3,2710.06 vith interess of $AAT.01 for a tetel of
$3,728.47; that the taspayers patd said wnincerpereted business
MMMWWW’.MWWN
f1led & claia Yor refund thereot.

(2) T™has she Saxpayers 1104 partnersiiy and wninesrpe-
m,mmmmmmmmmm
the wnincerporated dusiness tax dus thereen in the smewns of
”p”»”}MWWNMWM“MC
clain for yefund; that the olaime for refund for the fiscel
yoars ending April 30, 1961 end dpril 30, 1960 weve denied and
WWWQMMMM“&W
»mmummu&m«m.

(3) That in 1956, Jemes Memgitere and Lueie Gemela
forued the partnershly of Jemes Noagitere Associstes maintelning
&0 affiee ot 101 Park Avenus, Now York, New Yerks Shat each
W'MQNMSQ“M“M““
108808 were shared equally) Shat the partnershiy performed
sugineering work on commersial buildings, sehosl dulldings,
hospitals, churehes ond offise dulldings in connesticn with
Plusbing, hesting, ventilation snd siveconditioning; thet the

(¥) That in 1952, the New Yosk State Niwsation Depasrtmest
Srentet Janes Mongiters o 1icense $e prestice prefessiens) sugineer-
ing) that during the years in tsswe, Jemes Mngitore wes and 08133
umummmummn
Bew Tork; that Lucie Gemola 15 not and never hes been 1tcensed
&8 & prefessional enginesy by the Bew Tork State Béuestien
Departmens.
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(3) Twt the duties of Laotio Gemols, in comnestion
with the partneyshipy consisted of swervising pevecansl in the
office; that he consulted with the lioensed partner eu plans
and designs; that ha chacked the plans and fndsialiled seme of
the fioer plans (Rinutes of Nesving, pege 43; Tewayer's Rxibis
No. 1)3 that plans were approved by the licensed partasy James
Nongiters with hia senl affined therete.

~ (6) Thas Iucio Gemsla, the unlicensed partaer; held
himself out to she public as engsged in the practice of pro-

(7) Thet cn s sbout Auguss S, 1965 she New York State
‘Rducation Depertment direstad that the partneyshipy of Jamss
Mengitore condinued the pyectice of professiensl enginssriag in
his own mems wAtH lucio Gemols a8 SR GNplopes, |

(8) That during the tax perieds in issus, the pevtnevshiy
failed S0 couply with ssotion TROS of the Riucation Law yeqguiring
all the members of & partnershly engeged in prefessionsl sngineer-
ing to be licensed.

DECIDRS

(A) Taat dwring she tax periods in issus, e Sapaywr
partnarship was not engaged in the practice of professiamal
mgineering sinoe it fuiled 50 meet the requirements of sestion Y0P
of the Bhwestion law,

(9) Thas the taxpayer partnarshipy scecsdingly wes Aot
ongaged in the prestice of a profession within the fntent end
asaning of section 703(c) of the Tax Law; that the Sapeper part-
yoars ending April 30, 1961 and Mpril 30, 1968, thevefure, subjest




olie

to the unincorporated business tax.

(C) et the uninserpoveted dusiness tanes paid by the
tazpayers for the fiseal yeays ending Jpril 39, 1961 end Mprid 30,
1964 ware properiy dwe; that the taxpayers are net entitied %o
¢ yefund thereef; that said wninccrpereted Dusiness Sanes 90 patd
for sald tax pavieds in fssue 40 wot inslude any tan or ether
aherge vuish would met have beem lawfully demmnded snd that She
potition of the taspayers for redeternination of o deficioney
or for refund of unincorperesed dusiness tanes filed with yespest
thareto be and the same s hevehy denied.

PATED: Albeny, New Yook Shis Sth  day of April  , 1969,
STATE TAX CONMMEIBSIO

/s/ JOSEPH H. MURPHY

W

/s/ , A. BRUCE MANLEY
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STATE OF NEV YORK
STATR RAX CONISSION

or
JANES RE end LUCIO OENOLA
m’.’ m’ - ASSOCIATRS
gm”' mu' I"“m"" -4 m”'_"’w X
TAX LAV POR THR PIBSCAL YRARS W :
APRIL 30, 1989 AND APRIL %0, )

LA A B IR L B IR B B IR B OB R R

The taxpayers herein haviag filed applicatisns for
Tevision er vefund of wninserporated Dusiness taxss inpesed
under Article 16-A of the Tax Law for the fisesl years eniing
April 30, 1959 and April 30, 1950 and hearvings haviag been
held in connection Sherewith ot the office of the Mate Tax
Comuission, 80 Centre Street, New York, NSew York en Nevemder 9,
1967, Janvary 30, 1968 and Yebrusry 20, 1968 hefore Bolemen
Sies, Hearing Officer of the Dupartment of Taxstion and Pinsnce,
and the tapayer, James Noagitors having sppeared on Jarmery 30,
1968, and the taxpaysr, Lucio Gewola, having appsered oa
Pebruary 30, 1968 and the taxpayers having been represented by
Vister DeZurtin, Biq., testimony having been taksn and the
Mtter having besn duly exsmined and considered,

The State Tex Commission hereby finds:

(1) That the taapayers filed partasreiiy returns
for the fiscal years ending April 30, 1959 and April 30, 1960
in which Shey mperted groes inecws in the amounts of $200,082.88
ond $158,792.12 Tor ssld respestive years frem fees &8 consulting
snginsers; that the taxpayers 414 mot file any unincerpeseted
business tax returns for sasd years on the alleged grownd that
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Wum:mmmmmm;thmu.
utamwwmmummmmw
a84itiensl uninscvporated business Sax ascssomsmta agaimat the
partnershiy for the fisesl years ending April 30, 1959 and
Ml”f“(“m”.“mm”mum
Sively) in the smounte of $2,557.99 end $2,707.03 wpen the greund
that the sctivities of the Saxpayers as reported on their FeSurms
constituted the carrying on of sn unincerporated dusiness, She
tmnmummmuwumwm.

(2) Twat in 1956, Jemes Nongitere and Lucie Gemels
mmmrmmmmmmm
mmmummm.nm.mmnmm
mmammnmmumuu
looses were shared equally; that the partuevsiipy perferued
enginsering work on coussreisl buildings, sechool buildings,
mzm.«mmmmumuu'w
ing, heating, ventilattion and siy-sonditioning; that the partassehiy
Mé spyroximstely 10 empleyess whe were licensed prefessiensd
enginesrs, unlicensed graduste engineers and noshaniesl Gesignervs

(3) That in 1952, the New York State Bducetien
Departaent granted Jamse Mongitore a license $o prasties pre-
fessienal sngineering; that during the ysavs in issue, Jemes
Nongitore vas and st1ll is licensed %0 prectice prefessionsl an-
Sineering in the State of New York; Shat Lusie Gemels 15 net and
mmmunﬂqu&mtmmwa-lu
York State Biucation Departmsnt.

(%) That the duties of lLucie Gemels, in conmeetion
uummm«mmum
offioe; theS ke consulted with the lisensed partner on plans ond
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designes that be chesked the plans and initialled sems of She
floor plass (Misutes of Nearing, page 33, Twpayer's Ranibis
No, 1); that plans were spproved by $he licensed partasr Jams
Mongitore with his ses) affized thereto.

(3) That lusic Gemola, the unlicensed pertuey, held
Rinself out S0 the pudiic as engaged iR She Prectiss of pre-
fesstonal engineering) thet on or about Augast S, 1963 the Nev
of Jemes Mongiteve Assccistes be disesntinued sines one of She
and James Nongitere centinued the precties of professional
sngineering in bis own name with Luoio Gemels a0 sn emplopes.

(6) That during She tax periods in issus, the parte
nership failed to comply with sestien TROP of the Bewsstisn Law
requiving all the meuders of & Partnasshiy engaged in pros
fessionel engineering %0 be licensed,

Based upon the Toregoing findings end all of the

DETERMINES ¢ | |

(A) That during the tax periods in fssus, the Sanpaper
poartnership was not engaged in the prectiss of prefessiensd
enginsering sinee 18 falled to meet the requirenents of sestisn
7900 of the Biuestion Law, |

(B) That the tapayer pertnership ssoordingly was ned
engaged 1n the prectice of & profession within She intent and
meaning of Section 306 of the Tax lLaw) that Shw taxpayer
partusrshiy was accopdingly, during She Sex peviods in faswe,
a0t enditled to & professional exesption and was, during She
fiscsl yeare ending April 30, 1955 and Ap¥il 30, 1960, tewefere,
subjest %o the uaincorporeted business tax,



(0) That she unincerpoveted business Saxes ssseseed
Sgainst She Saxpeyers for the fiscal years ending Apvil 39,
1959 ant April 30, 1960 (Assesement Nes. AD OMDSS ant AB OBOYYY,
respectively) ave correct; that said assessuents &0 nod inolwde
My tax or any ohavge which could net have baen lawfully demsuded;
that the applications of the taspayers for vevision or refund
f1led with respsct thereto de and the same ere heredy dented.
Bateds Aldbany, New York tiie fay of » 1989,




