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TO: State Tax Commission
FROM:  Martin Schapiro, Hearing Officer

SUBJECT: Application of MNark Kormes -
Unincorporated ss Tax
for the Year 0

The taxpayer, Mark XKormes, a comsul sctuary had
originally filed u”iiuu.m rmr'yun priem-u'go 1953 en the
ground that he was engaged in a prefession. The denial of
relief teo the taxpayer by the State Tax Commission was sus-

talmd“bythoecurtinthcﬁuowmiv. % s 9AD
24 10C3.. The Court held that the \ agtuary
did not eomstitute the practice of a .mq--m.

Thereafter, the taxpayer made applications for the
years 1953 through 1959 submitting numerous exhibits, docu~
ments, and testimeny tending to show that an actuary was a
profession and recognized as such by leading persons and
educators. Testimony was taken at two full days of hearings.

However, a substantial portion of the tes invelving
expert witnesses was never transeribed by the reporter,
who moved to Califernia. Purthermore, the 1s of some
portions of the transcript, which were ret for gorrestion,
were not returned and y copies retained. In view of the

fact that key portions of the testimony were lost, which would
entall witnesses' expenses %o the taxpayer exceeded his liability,
the Attorney General settled the sase and directed refunds.

Another hearing was held with respect to the year 1960.
It was agreed that all the prior testimony and exhidbits, which
were in possession of the Tax Commission, whether originals or
copies, would be marked as evidence inte this hearing, and that
the missing portien would not be received as evidenmce.

Since the faects are virtually identical with the facts
:spn:ins in the aforesaid case, Kormes v. Murphy, surps, I am
the opinion that such case sustains our det wvtien that
the texpayer, who has since incerporated, was not a professiem,
but used mat tical skills in advising mensgensat on its bui
ness affairs, similar to that of en ecenomic consultant, a manage-
ment consultant, an efficiency expert or an industrial enginser.

The proposed determination, therefore, accerdingly,
sustains its previocus determination for prior taxabdble ysars.
Since the taxpayer has instituted s proceeding to compel the




fesuance of this determination, it is important that this
determination be quickly reviewed, and if acceptable, to be
returned te the m; Bureau for mailing.

October 17, 1969
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Mark Kormes, the taxpayer herein, haviag filed an
applisation for revision or vefwnd of uninessrporated business
taxss under Article 23 of the Tax Law for the year 1960, and o
hearing baving been completed in connectien therewith at the
office of the State Tax Commiesion, 80 Centre Strees, New Yerk,
Few York on July 24, 1968, vefors Martin Schepiro, Nearing Offfiser
of the Department of Taxatien and Pinance, st vhich hearing the
taxpayer sppesred persenally sné was vepresented by Jehm ¥, Kevmes,
£59., testimeny having been teken, snd the mstter having beea duly
exsmined end considered,

The State Tax Commission heredy findss

(1) that the taxpayer filed an unincerperated business Sax
saxes dus in the awount of $416.80; that he 1isted his business
sctivity es "Consulting Astuary, Professional Astusrisl Servises”;
that en Jwme 14, 1961 he riled sn application for refund of tax in
the smount of $416.00 alleging that he was ongaged in the prestiss
of & profession exespt from taxes wnder the Tax Lewj thet swsh
spplication was denied on Jauary 5, 1962, and s timely demsnd fer
hearing ves f1led by the taxpeyer om Jumwery 12, 1962,
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(2) The taxpeyer holds & Ph.D. degres in mathemstics frem
Colmbia Univaraity and 13 a Pellow of the Casuslty Actwarial
Sgeisty; he $5 & member of the Internsticnel Cengress of Astusries,
of the Intracimsriesn Assesfation of Secial Sseurity Astwaries, of
the Biemetric Becisty, of the Awsricen Statistiesl Sesiety, and e
Bow York Academy of Sciences; the taxpayer, furthermeve, hes written
amerous pudblished artioles relating to astusrial and statistisal
wothods, :
(3) During the years 199% snd 1925, the taxpayer was empleyed
By an sctuary fivm and doing sstuarial work in sommeetion with pmsien
MnMXMhW.MmAWWﬁN»m
Buresu of Casusity Underwriters in New Yerk City where he was trained
in rate-usking metheds pertaining to casvalty insuranse) frem 1990
to 1938, he was an actuary for the New Tork Compensation Insurente
 Reting Board, in cherge of making rates for vorkmen's soupensation
insursace for all companies deing dusiness in the State of New Yook)
frou 1938 to 1980, he was an Assistent Direstor in the New York State
Insursnge Pund, where as allaged by the taxpayer, his suggestions
have resulted in & great deal of savings in the cest of sdministrasion.

(¥) Prom 1980 through the yesr in issue and up te date, the
axpeyer was end is engeged in his prectiee of consulding #s &
consulting aetusTy $0 & 1arge and varied nwmber of principelss
that subseqguint to the yesr in fssus, the taxpayer has insowpovated
and 1s nov prastieing in corperete ferm; that the taxpayer's
sstivities primerily consisted of (s) sdvising various ergsnisstiens
on the sctuarial aspests of their enpleyes pension plans, sat (b)
sdvising Blue Cross, Bius Shield and insurance cespeniss eu 149

rates %0 swseriders.
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(5) That with respest to the pension plans, the sstwery's
setivitien eonsist of advising his clients of the couts of alter~
RAte plans suimitted by the ¢lients and of arriving ot smplayer
and employes sontridutions to sush plamns; thet tha astwartal
ssmputations are mathewaticsl cemputations uwtilising prebadility
theory and based uwpon the 1ife expectancies of the smpleyees,
income and length of employment, smewnts to de awarded, snd
pumsrous other fasteors. |

(6) ™et with respeet to insurence retes, the taxpayer's
setivities sonsist of weking insurance rates, thes is, sdvising
how wuch $o charge each subseriber in order te eolleet suffisisnt
suounts of premtuss; that the sotuarisl somputations sve mathe-
masical computations utilising probedility theery and based upen
knowledge of the nature of the insurance risk invelved snd numer
ous data converning such risk, |

(7) That the taxpayer sertifies to his prineipals thas all
somputations have beon perferwed with assepted setusris) prinsiples
snd prastice; that, hovever, sush certification is meither & legad
soguirensnt nor & speeific requivensnt of any erganisation or seeiety
of whioh the taxpayer is & momder, ' |

(8) Thet the taxpayer hes subsitted numereus written statemests,
books and portisns theresf, and statemsnts by witnesses %0 the effess
that actuarisl prestios is the prectise of & prefession requiring
sdvanced learnigg in mathematies, and is resegnized as & prefessien
by svamsrous sdusators, solleges, universiities, sister states end

(9) That mumerous colleges threugheut the United States
offer courses in sctusrial mathematies or astuarial sciemee and
there is ene aollage of insuranssj that in order t0 be & member
of the Cssusliy Astuarial Scotety the passing of & written
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exanination offered by sush soclety; in oréer to qualiify S
take such an exsminatien, the sxast type of ecllsge degres is
1ot & considerstion; thet altheugh & eolliage degree s wewml,
1% is not vequired; Shat what 1s ususlly required 15 & limdted
nusber of seurses in mathematios, bus even sush studies are not
sbaslutely necessary and & pevesm SRy be sduitted without any
(10) That slthough & course of study in sstwarial Nathe-
satics, and aduiesion %0 an sstuarial sesisty or organisetion &s
there Ls ne spesific requirenent of study or sembdership in sn
sstusrial soniety as & sondition presedsnt to suih prustice;
that furthermore, &ltheugh the texpayer hinself may have wndere
taken & prelonged eourse of study in mathematies, & prolenged
oourse of study has not been shown %o b6 & requivemmt ia the
(11) Thet although the taxpayer aentends that the setivities
of an sstuary sheul be vecoguized &s prefessiomsl, simee beth
certifisd shorthand reporters snd sacountants are recegnized es
professionsl, sctusries are not wnder the jurisdictien of Whe
Béucation Depertment of the State of New York, oen prestios ss
an individuals or as corporations and ars not subjest to any
spesifie code of condust set forth in the laws of this State or

. apemulested thereunder.

Upon all the aforegeing fasts, the State Tex Commission
hereby

DETERMINES:

(A) That the taxpayer's activities &s an sstuary Are
substentially the same ss resited in the oase of Xermes v, Werphy,
9 AD 24 1003 tnvelving the same taxpaysr for & prier year,
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(3) That the tsxpeyer's vecation of consulting setuary
was not the prestice of & profession within the intent and
Reaning of the Tex Iaw,

{C) Thas sueh veoation was the applieation end utiliey
of mathematios to the affairs of business, and sush similar
te the utilization »f econsmies by an scencmic consuitant to the
affairs of business; that the sstivities of an setuary are skin
to these of & sansgement consultant, effisiency expert or industrial
snginesr sinos they are carried on in the fisld of business itself
and de not censtitute the prectice of s prefession.

(D) That the taxpaysr’s spplication be and the ssme is
hersby denied.

Dated: Albsny, New Yerk this j.R0day of  (otober s 1969,
STATE TAX COMMIBSION
/s/ NORMAN GALLMAN

/s/ A. BRUCE MANLEY
Ol S 0NeY

/s/ MILTON KOERNER
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