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STATE OF NEIV YORK
STATE TAX COMMISSION

In the Matter

CHARLOTTE

the Pet i t ion

. TTFIRMAN
Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mal l

of

o f
R

For  a  Redeterminat ion  o f  a  Def ic iency  ;
or a Refund of  Uni-ncorpo:rated Businessl
Taxes  under  Ar t i c le (s ) iO-n  o f  the  Tax  :
Law fo r  the  year (s )  ig1 |  &  W56 :

State of  New York
County of  Albany

patr ic ia Whitman ,  being duly sworn, deposes and

says, that  she is an employee of  the Department of  Taxat ion and

F inance ,  and  tha t  on  the  e8 t r rday  o fMsy  ,  199 ,  she  served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  "Determinat ionr , )  Uv  reg is te red

mai l  upon Mi-ss Char lot te R. Herrnan

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:
Miss Char lot te R. Herman, 325 West End Avenue, New York,  Nf

and by del iver ing the same at Room 2L4a, Bui ld ing g,  campus, Albany,

marked 'REGISTERED lt4AIL'n' to a messenger of the Mail Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent

pet i t ioner herein

is the last  known address of  the

further says that the said addressee is the

and that the address set for th on said wrapper

pet i t ioner .

Sworn to before me

26th daY of y*t
'fu-. ''-'- ,:: i.?"tv

th i  s

,  rg6g,

c:J[., --r. .5



STATE OF NEIN YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f

CHARLOTTE R. HERMAN

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mal l

For  a  Redeterminat ion  o f  a  Def ic iencv  3
or a Refund of  Unincorporated Busin6ss3
Taxes  under  Ar t i c le (  s )15-A  ,  .o f  the  Tax  :
Law for the year(  s)  t955&L956 3

State of  New York
County of  Albany

Patr" ic ia Whitman ,  being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Financer dnd that on the 28th day of  May ,  !969, she served

the  w i th in  Not lce  o f  Dec is ion  (o r  o f  "Determinat ionr ' )  Uv  reg is te red

mai l  upon Belsky & Abe Repnesentat ives for

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:
Belsky & Abe, CPArs,  Panamou:r t  Bui ld ingr ' I t r f ;  Ny

and by del iver ing the same at Room 2I4a, Bui ld ing g,  campus, Albany,

marked *REGISTERED tr4AIL,n' to a messenger of the Mail Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent

peti t ioner herein

is the Jast known peti t ioner,

Sworn to before me this

28th day of May , Lfg .

&** a.,z & i:;:t .7" li e--., 4

further says that the said addressee is the

and that the address set forth on said wrapper

address of  the
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STATE OF NEW YORK

STATE TA]C COMMISSION

IN THE MATTER OF THE APPLICATION

of

CHARLOTTE R. IIERMAN

for revlslon or refund of unlneorporated
bus lness  taxes  under  Ar t l c le  16-A o f  Tax

Lar^in for  the years 1955 and, 1956

The State Tax Commisslon having assessed rrnlncorporated

business taxes on the incone of  Char lot te R. Herman for the

years 1955 and 1956 bv addl t ional  assessments 8-542935 and

B-*2936, respect lvely,  both dated February Lr,  1959, such assess-

ments having been made under Art lc le 16-A of  the Tax Law, and the

taxpayer having f1led appl icatLons for revis lon or refund retrated

to sueh addi t lonal  assessments,  and such appl icat ions havlng been

deniedl  and a hear lng having been held on May 11, 196+ at  the

off lce of  the New York State Departnent of  Taxat lon and Flnance,

80 Centre Streeto New York,  Nerar York,  before Francis X. Boylan,

hear lng of f leer;  and the taxpayer having appeared ln person and

Louis Belsky,  a Cert i f ied Publ lc Accountant,  of  New York,

New York, havlng been present; and the reeord having been duly

examined and consldered,

The State Tax Commlssion hereby f inds:

(1 )  Taxpayer f l led appl icat ions for  revlsLon or refund

ln relat lon to addl t lonal  assessnents made by the Department

of  Taxat lon and Flnance of  the State of  New York assessing

unincorporated business tax on the taxpayerrs earnlngs from

commissions earned ln the yea"s 1955 and 1916.
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(2 )  Taxpayer  in  the  sa id  years  was a  rea l  es ta te  sa les-

woman l lcensed pursuant to provls lon of  the Real Property Law,

and the said commisslons were paid to her solely by Curt is Solove,

a l icensed real  estate brokerr  of  New York,  New York.  The

commlsslons rrere pald cont ingent ly upon the sale of  real  proper-

tYr  and the  taxpayer rs  serv iees  cons is ted  o f  the  so l l c l t lng  by

telephone and personal ly of  property aval lable to be 1Lsted for

sa1el  srd to a lesser extent the sel l ing of  l is ted propert les to

purchasers.  He? earnlngs from such commisslons as reported by

the taxpayer were ln the amount of $281000 in 1955 and 1n the

amount of  $231643 in 1916.

(3 )  Taxpayer  was supp l led  desk  space in  the  o f f l ce  o f

sald broker,  but  her act lv l t les were largely conducted outslde

of that  of f lcer ond she was not required to work any f ixed hoursl

taxpayer made telephone cal ls largely f rom her home address and

net wl th prospect ive selJ-ers,  buyers and real  estate personnel

al^tay from the said offlee of the broker; and her unremunerated

expenses related to sales lncludlng her te lephone bl l - ls  and

entertainment were ln the amounts of $81117 In 1955 and S8rt+7t

In 1956.

(t+) Taxpayer had no wrltten contract wlth the broker

and the relat ionshlpr ?s l t  ls  found, l ras terninable at  v l l l .

$) The broker did not cover the taxpay€r with unenploy-

ment insurance or workments eompensat ion nor uas soelal  secur l ty

withheld;  and the taxpayer in her State tax returns for  the years

under considerat ion reported her earnings so as to lndlcate that

they were der lved from a business or profession rather than frorn

compensat ion as an employee.

(6) The relat lonship ln l t ia l ly  establ lshed convent lonal- ly

between taxpayer and the broker as i t  ls  found was that of  an
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independent contractor rather than that of  an employeer and thls

relat lonshipr es such lndependent contractor,  cont lnued ln the

years under considerat lon.

Upon the foregolng flndlngs and all the evldence presented

herein,  the State Tax Comnlsslon hereby

D E T  E  R M I  N  E  S I

(A) That the taxpayer ln her act iv l t ies as a saleswoman

operated as an independent contractor and her act lv l t ies const i -

tuted the conduct lng of  an unincorporated buslness subJect to tax

thereon, vrithln the meanlng of Tax Law sectj-on 386-a lmposing tax

on any sueh unlncorporated business.

(B) That the addit lonal assessments B-5\2935 and B-f+2936,

both dated February \ ,  19190 assesslng unincorporated buslness tax

for the years 1955 and 1956 1n the respective amounts of gtr6t.85

and $2j1 .95r as of February l+, 1959, rrere lawful and correct and

are af f i rmedl  and taxpayerrs  re la ted appl lcat ions for  rev is ion or

refund are accordlngly denled.

Dated: Albany, Neu York,  th is 21st day of  May r  1959.

STATE TA]T COMMTSSION

\nn
I Y LUttv"l

Connllssioner


