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STAfE OF NEW YORK
STATE TAX COT-I}IISSION

In the Matter of the Petition

of

ROBERT GORDON AFFIDAVIT OF I{AITIIIG
OF }IOTICE OF DECISIOII
BY (CEn?rPrED) nArr,3

For a Redeterrination of a Deftciency or
a Refund of UNINCORFORATED BUSINESS
Taxes under Artiele(p) Zg of the
Tax law for the (Year(*) 196I & 1962 z

I

b

I

L,-

I

State of l{ew York
County of Albany

Pa t r i c i a  Con ley r belng duly swornt deposes and caya that

she is an ernPloyee of the Departurent of Taxation and Flnance, over 18 years of

agel and that on the 27thday of October , 1969 r she eerved the rlthln

lfotLce of Ilecieion (l1xg***flOE**qd by (certtfied) nall upon Mx. Robert Gordon,

fuer*Ser*ng*aarnfl the petltloner ln the wlthln

proceedingr by enclosing a true copy thereof in a seeurely eealed poctpal.d

wrapper addresseal as fol lors: Mr. Robert Gordon, b0 Wilton Road,
Hun t ing ton ,  N .Y .

and by depoelting sme enclosed in a postpald properly addressed nrapper in a

(nggtrx*f66ef or official. depository) under the exclusl.ve care and euatody of

the tlnited States Post Offtce Departnent withln the State of lfen York.

That deponent ftirther says that the sald addressee ia the (represeutatlve

of) petttl.oner herel.n anil that the address set forth on eal.d rrapper lc the laat

known address of the (r*nfeeent*t*f*xg&*I*) petltloner.

r  I%9.

Sworn to before ne thle



STATE OF NEt{ YORK
STATE TAX COI'IHISSIOT

In the ldatter of the Petltlon

of

ROBERT GORDON" ATFIDAVIT OF UAIIIIIG
OF TCIrICE OF DECISIOI{
BY (CERTTFTED) r{ArL

For a Redetemination of a Defteiency or'
a Refirnd ofUTITCORpORATED BUSINESS t
Taxes under Article(p) Cz of the
Tax law for the (Yeai(s) fgOf A 1962 :

State of Nenr York
Gounty of Albany

Patr ic ia  Conley r belng duJ.y swornr depoaes and caya that

she is an employee of the Departnent of Taxation and Pl.nancer over 18 years of

agel and that on the 27th day of October , L969 1 she served the wlthin

Notice of Decieion (o1;ry41x!xl0?**9d by (certtfied) natl upon Harold Ross, CPA,

(representatlve of) the petltloner ln the rlthtn

proceedingr by encloel.ng a true copy thereof in a seeurely eealed poatpald

wrapper addressed as fo l lows: Harold Ross, CpA, c/o Ross, Fr iedman & Co.,
30O Madison } ,venue, New York L7, NY

and by depoatttng sme enclosed in a postpald properly addreseed nrapper Ln a

fupn*nef*oe or officiaL deposftory) under the exclusive care and euatody of

the llnlted States Post Offlce Department withln the State of lten York.

fitat deponent further says that the sald addressee le the (repreeeutatlve

of) petttl.oner hereln and that the addrese set forth on eal.d wrapper lc the lact

known address of the (repreeentatl,ve of the) petltloner.

Sworn to before ne thls 
,, .
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?o be submitted to Comna.ission,
signature upon your approval.
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STATE OF NEW YONK

STATE TAX COI,IMISSION

In the Matten of the Petit ion

o f

NOBERT GORDON

Fon a Redetennination of a
Deficiency oxa for Refirnd. of
Unincorporated Business Tax
under Article 23 of the Tax taw
for the Yeans 1961 and 1962

DECISION

The taxpayen having filed a petition pursuant to \ rce and 689

of the Tax Law for a nedeterrnination of a deflciency dated Apnil 11,

1966 of unlnconpo:rated. business taxes imposed by Antlcle 23 of the

Tax Law fon the yeans 1951 and 1952 and e heanLng having been hel,d

befone .Nlgel G. Wright, fiear.ing 0fficen, an appeanance being mad.e by

a nepresentative on behalf of the taxpayer but with tbe taxpayen not

present and the necond having been duly examined and considened,

The State Tax Cornnission heneby

FINDS:

(1) Ttre sole questions in this case ane whethen the taxpayer

is exempt from the uninconponated business tax by reason qg belng

engaged in a pnofession (Tax Law $703(c) )  on by neason of  boing

an employee (Tax Law $Zo3(b) ). Ttre amount of the deflciency, whlch

wourd ottrenwise be due, strowing a tax due of $39h.lo fon 1961 and

$45l .BZ tov 1962 is not othenwise contested.

(2) Ihe taxpayerts business consists ent i re ly of  the senvice

of sell ing the servicos of two comnencial photograpbers. Ihe tax-

payen has descnibed hlmself on h5"s pensonal income tax retunri as

an trant ists representat ive.  t t
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(3) The taxpayerts entine income consLsts of anounts neceived

fnom two individuals eactr doing business separ"ately as a coromencLal

photognapher. Ihese anounts were necel,ved as commissj.ons and were

computed as a percentage of the income :recel-ved. by the photographen

from ad.ventising agencies fon photognaphy uonk.

(h) ttre taxpayer maintains an offlce in a nesidentlal apantnent

building at 136 East 55 Stneot, Manbattan. Ee had a teleph,one

and a telephone listing for that addness. He had his own business

stationery. IIe employed an accountant fnom time to time to rrite up

his books. He pays his own expenses for the office. At the office

he has a desk, f i l ing cabLnet and typewriten. Se r"eceives an extna

5f" eosyftlssion if he has to tr.avel out of town to contact a client.

$) No amounts lrere d.educted or witbheld fon taxes from ttre

arnounts due to the taxpayer fnom either of the cormorcial photognaphers.

An arnount was withheld by one of the photogr"aphers for Blue Cross

Insunance in which tho taxpayen participated but the terztrs of the

contnact of lnsunance are not available.

(6) Taxpayer shared" some of his fees with rrfnee lancensrr who

for.md business fon tbe cornnercial photognapher and submitted such

business through trim. Such was in the natune of a finder"s feo and

not salany or wages. Ihe taxpayer claimed one such nfnee laneerrr

as an employee for punposes of socLal secunity.

(7) All ordens reeeived by taxpayer fon the senvices of his

pr:incipals must be acceptable to the principals and the taxpayen has

no powen to finally accept such orders.

(8) Ttre taxpayer has full- d.iscretion in locatlng suitable

cl ients f  qP hls pnincipals.

(9) l lhe neputation, good wil l and sales abll ity of the taxpayen

is an impontant element in his abil ity to locate ellents fon hls

pr incipals.

(n) Capital is not a material income pnoduclng factor of

taxpayers businegs.

(fi l  T'he taxpayers abil ity in his buslness is dentved fnom
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experience and not from fornral academic tnaining. No academic

training is avallable for the tme of business activit ies perfonned

by the taxpayen.

Upon the fonegoing flndings and all the evidenco pnosented

henein, the State Tax Consrrission hereby

DECIDES:

A. TLre taxpayen is engaged ln a business activity in which

ability is acqui.red thnough past expenience nather than through

academlc training and is not therefor"e engaged ln a profession.

(Towen v .  S .T .C .  19h0 ,  282  N.Y .  hO7;  Mof fe t t  v ,  Ba tes ,  19h9 ,  276

App.  D iv .  38 ,  a f f  td  301 N.Y.  597) ,

B. Any evidence that the pnincipals of the taxpayen exercised

sufficient contnol over him so as to constitute him an employee

nathen than an independent contnacton w111 be construed most stnongly

against the taxpayen whener a's hene, neithen the taxpayer non the

pninci.pal was pnesent to testify as to such issue and only they

have dinect knowledge of the facts relating to that issue. (Fisch

on New Yor"k Evidence Sec. l l25;  Richandson on Evidence Sec. 92\.

C. Ttre testimony of taxpayerrs representative which ls hearsay

and conelusory i,n nature is insufficient to carry ttre burden of

proof as to the degree of eontrol exencised. over the taxpayer by

his pr incipal .

D. lhe taxpayer has not cannied tho burden of proof that he

is an employee r.ather than an lndependent contnactor (petit ion of

Sarn Mi11er,  1956-h N.Y.S. Tax 8u11. page 2gl  .

E. The taxpayer is engagod in an uninconponated business

for the taxable years 1951 and 1952.
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F. The petit ion for nedeternrination of the deficlency is

denled and the notice of d.eflciency under: date of April 11, 1966

showing a tax due of $394.7O fon 1961 anct $[$7.82 fon L962 ls

afflrrned togethen with such interest, if &DJ, as may be lawfully

under' $004 of the ?ax Law.

DATED: Albany, New York this 20th day of October t 19 69.

STATE TAX COMI,TTSSTON

hr^--'-'^-W
PRESIDENT

V\'t^,lra- ld>4^*^t
COMMISSIONER


