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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
HAROLD O. DOUGLASS

Affidavit of Mailing
of Notice of Decision,
by Registered Mail

For a Redetermination of a Deficiency
or a Refund of Unincorporated Business
Taxes under Article(s)1l6-A of the Tax
Law for the year(s)1954,1955,1956

and 19587
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State of New York
County of Albany

Patricia Whitman » being duly sworn, deposes and
says, that she is an employee of the Department of Taxation and
Finance, and that on the 15th day of September , 1969, she served
the within Notice of Decision (or of "Determination") by registered
mail upon Mr. Harold O. Douglass
the petitioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:
Mr. Harold O. Douglass, 57 Mayfair Lane, Greenwich, Connecticut
and by delivering the same at Room 2l4a, Building 8, Campus, Albany,
marked "REGISTERED MAIL" to a messenger of the Mail Room, Building
9, Campus, Albany, to be mailed by registered mail.

That deponent further says that the said addressee is the
petitioner herein and that the address set forth on said wrapper

is the last known address of the petitioner.
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" Sworn to before me this | 4/<¢’f’,¢(
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To be submitted to Commission,
upon your approval.

See memo

August 8, 1969
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MEMORANDUM “‘(7’5’” ;

* T0: Mr. Edward Rook DATE August 8, 1969

FROM: Mr. Francis X. Boylan OFfFice Hearing Unit
SUBJECT: Harold O. Douglass

Proposed determination cancells the additional
assessments of unincorporated business tax assessed
on salary from a corporation of a corporate officer,
who at the same time operated a proprietary business
which itself, of course, was subject to unincorporated
business tax.

The language relied on to make the assessment
against salary "Unless it constitutes receipts of
an unincorporated business" 1s delimited to salary
that is not bona fide salary but only nominally such.
It cannot truly be both salary from the corporation
and receipts from the personal business at the
same time.

Original decision was questioned by Income Tax,
and went beyond case law authority, interpreting
this language.
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FRANCIS X. BOYLAN
q(f Hearing Officer
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

HAROLD O. DOUGLASS DETERMINATION

For Revision or Refund of
Unincorporated Business Taxes
under Article 16-4 of the

Tax Law for the Years 195),1955,
1956 and 1957.

e o

The Department of Taxation and Finance of the State of New York
having assessed unincorporated business tax pursuant to Article 16-A of
the Tax Law for the years 1954,1955, 1956 and 1957 by several notices
of additional assessment, and the taxpayer having filed applications for
revision or refund of such unincorporated business taxes additionally
assessed as to each of the said years, and such applications having
been denied, and demands for a formal hearing having been duly filed,
and a formal hearing having been held on February 27, 1964 at the
office of the State Tax Commission, 80 Centre Street, New York, New York,
before Francis X. Boylan, Hearing Officer, and the taxpayer having
appeared by Angelo E. Nigro, Esq. of New York, and having appeared
personally, and the record having been duly examined and considered, the
State Tax Commission hereby finds that:

(1) The Department of Taxation and Finance of the State of New York,
by notices of additional assessment, numbered BL82l72 dated October 1l,
1958, BL82473 dated October 1lj, 1958, B636048 dated July 14, 1959, and
BL82L 7l dated October 1l, 1958, assessed unincorporated business tax
and related penalties and interest in the amounts of $192.07 for the
year 1954, $79.74 ($75.42 net after a credit from personal income tax
in the amount of $l;.32)for the year 1955, $104.43 ($11L.01 net after
a credit from personal income tax in the amount of $9.58)for the year
1956, and $128.20 for the year 1957, on the taxpayer's total business
income for these years, including in such total income, salary received

by the taxpayer as an officer of Douglass Brokerage Corporation in the




amounts of $3,600 for 1954 and $6,000 for each of the years, 1955,
1956 and 1957.

The earnings other than from salary, held to be subject to
unincorporated business tax were from life insurance commissions, and
were the amounts of $8,652.3L in 195k, $2741.93 in 1955, $3764.34 in
1956, and $4526.47 in 1957.

(2) The taxpayer, by applications for revision and refund
related to each of the said additional assessments, sought revision
or refund of so much of the said taxes assessed as was related to

his salary received in each year from the Douglass Brokerage Corporation.

On the 1956 assessment in the amount of $11L.01, taxpayer paid
$10L4.43 on Septemﬁer 8, 1959, and in his application for refund
requested a refund in that amount. He had earlier paid $9.58
additionally by a credit so that the full amount of the 1956 unin-
corporated business tax assessment in the amount of $11l4.01 was paid.

On the assessments of unincorporated business tax for 1954, 1955
and 1957, taxpayer, with his application for revision or refund,
received March 6, 1959, paid $u16.77 by check, according to his
statement endorsed thereon.

(3) Since about 1935 taxpayer was self-employed as an agent
selling life insurance and in the years under consideration had an
office at 85 Railroad Avenue, Greenwich, Connecticut.

(L4) In or about 1948 the Douglass Brokerage Corporation, with
offices (in 196lL) at 366 Madison Avenue, New York, New York, was
incorporated as a close family corporation controlled by the taxpayer,
4O of its 100 shares being owned by taxpayer, 4O by his wife and 10 by
his two sons. The taxpayer was the president of the corporation. It
engaged in the business of selling policies of marine, casualty and
fire insurance, its total receipts being derived from commissions on
the sales of such insurance. Normally all of these sales were
effected by taxpayer functioning as its salesman out of his office as
president.

(5) The Douglass Brokerage Corporation was licensed to sell

marine, casualty and fire insurance but not life insurance.
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The taxpayer personally was licensed to sell life insurance
as an agent for the several insurance companies whose policies he
sold.

(6) The casualty insurance policies sold by the Douglass
Brokerage Corporation in the years under consideration to a large
extent consisted of policies of fire insurance on homes, and of
automobile insurance, and the taxpayer's acquaintanceship with
the persons to whom he sold life insurance, in many cases led
to sales in behalf of the Douglass Brokerage Corporation of
policies of automobile, fire and other casualty insurance; and
conversely but to a lesser extent, persons to whom casualty
insurance was sold in behalf of Douglass Brokerage Corporation
sometimes purchased life insurance through the taxpayer.

(7) The taxpayer usually spent most of his business day
from 9:30 A.M. to 5:00 P.M. Mondays to Fridays at the Manhattan
offices of the Douglass Brokerage Corporation, but he was free
to make appointments for the sale of life insurance or in con-
nection with such sales, and did make such appointments insofar
as it was convenient for him to do so dquring such times.

Upon the foregoing findings, and all the facts and evidence
submitted herein, the State Tax Commission hereby

DETERMINES :

(a) That the salary earned by the taxpayer in the amounts
of $3600 in 1954 and $6000 in each of the years 1955, 1956 and
1957 as an officer of Douglass Brokerage Corporation was not
properly subject to unincorporated business tax under Tax Law
§386 and the additional assessments made for those years, set
forth in 91 hereof, were erroneous to that extent.

Tax Law §386 in stating that an unincorporated business
means any trade business or occupation "conducted" or"engaged in"
by an individual (or by some other non-corporate entity, as
stated) implies that the business is conducted as a proprietor
and not as an employee; and the section further states that it

is not intended that an individual shall be deemed to be engaged




de
in conducting a business "with respect to compensation for
services rendered by him as an employee, or as an officer of
a corporation, . . . . . . unless such compensation constitutes
receipts of a business regularly carried on by such individual.”

Under this language, salary of a corporation officer is
not meant to be subjected to tax when it is bona fide in the sense
that it is not a guize for a payment to an independent contractor
for his service nominally stated to be "salary”; and there is no
reasonable basis for concluding that salary is not bona fide when
the services of the corporate officer are rendered in direct
furtherance of the corporation's main business activity generally,
even if that activity is similar to or the same as that which the
corporate officer engages in in his own independent business; and
generally it is only the contribution of a technical, or other special
or limited service to the corporation (whose own activitiestypically
are broader) by the nominal "corporate officer", which is the
same service as he renders to his other customers for a fee ( or
other payment) in his own busine ss but not the same as the
corporation's main general activity, that can reasonably be regarded
as an extension, and further instance, of such fees (or other
payments) to the person as an independent contractor, and therefore
as further receipts of the person's unincorporated business,
rather than as "salary" from the corporation, which, it is judged,
it is only nominally.

Consequently the clause "unless such compensation constitutes
receipts of a business regularly carried on by such individual",
does not have application to the salary of a corporate officer
and major stockholder of a close corporation for services rendered
directly in the main line of its activities generally, here the
sale of automobile:fire and casualty insurance, although the corporate
activity is similar to that which he engages in, in his own

business as an independent contractor, here the sale of life

insurance. The corporation in these circumstances cannot




reasonably be regarded as equivalently another customer of his
personal business.,

(B) The taxpayer's earnings other than from salary (see
paragraph 1) for the years 1955, 1956 and 1957 were not sufficient
to give rise to any actual unincorporated business tax; and the
additional assessments of unincorporated business tax for those
years, set forth in paragraph 1 hereof, accordingly are cancelled.

(c) The unincorporated business tax for the year 1954, on
taxable income in the amount of $8,652.3lL, is hereby restated to
be the amount of $76.88.

(D) The separate application for revision or refund as to
the year 1956 is granted, and a refund in the amount of the
assessment, $11).01, which has been paid, should be made, with
lawful interest.

(E) The application for revision or refund as to the years
1954, 1955 and 1957 is granted also, and the amount paid by the
taxpayer referable to unincorporated business taxes for the said
years, or to interest and penalties thereon, (stated to be
$416.77), less the amount of $76.88, the restated unincorporated
business tax assessment for 195l, should be made (in the amount

of $339.89, or as a proper accounting may indicate), with lawful

interest.

DATED Albany, New York STATE TAX COMMISSION

Sept. 9, 19 69
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