
48,

STATE OF NEITi YORK
STATE TAX @MMISSION

In the Matter of  the pet i t ion

o f
HAROLD O. DOUGLASS

For  a  Redeterminat ion  o f  a  Def ic iency
or a Refund of Uni-ncorporated Busineis
Taxes  under  Ar t iq le (  s ) i5 -e  o f  the  Tax
Law foq the year(  s)195h,1955rt956
e n d  1 4 5 ?

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mal l

/ y',:t- ,ry- -Z

G,t

/ J

State of  New York
County of  Albany

Patricia Whitman , being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Finance, and that on the l5thday ofseptemben ,  1969, she served

the  w i th in  Not ice  o f  Dec is ion  (o r  o f  "Determinat ion ' , )  UV reg is te red

mail upon M:r.. Earold O. Douglass

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:
Mt:. Eanold o. Douglass, 57 Mayfair tane, Gneenwich, connectLcut

and by del iver ing the same at Room 2I4a, Bui ld ing g,  campus, Albany,

marked *REGISTERED tt4AIL'n' to a messenger of the Mail Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent

pet i t ioner herein

is the last  known pet i t ioner .

Sworn to before me this

15th day of September r 19 69

further says that the said addressee is the

and that the address set for th on said wrapper

address of  the

8*-u.*i"' ,a..a d /h-/r *-y'tx-t
t/

)
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To  be  submi t ted  to

upon your  approval .

See memo

August  B,  l -969
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Commiss ion ,

r"?.f .,!;lu:i \ 
Bovlan
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AD 55 (2-68)

DEPARTMENT OF TAXATION AND
/

, .  .  MEMORANDUM

. . TO: I\iln. Edward Rook
FROM: Mr.  Francis  X.  Boylan
SUBJECT; Harold O. Douglass

,/:-r*..*1..,r, t, -.*Q./ r (zO
/

DATE August B, L969
OFFICE Hearing Unit

.  : . . ' / ; r" t t2a1i-r /-" f"*'u

U 8.7  ,J , . { - ,  , .  ,  - i - .

FINANCE
€ -2-.

4

Proposed  de te rm ina t i on  cance l l s  t he  add i t i ona l
assessmen ts  o f  un inco rpo ra ted  bus iness  tax  assessed
on  sa la ry  fnom a  co rpo ra t i on  o f  a  co rpo ra te  o f f i ce r ,
who at  the sarne t ime operated.  a  propr ie tary  bus j -ness
wh ich  i t se l f ,  o f  cou rse .  was  sub jec t  t o  un inco rpo ra ted
bus i -ness  tax .

The languago re l ied on to  make the assessment
aga ins t  sa la ry  I 'Un less  i t  cons t i t u tes  rece ip t s  o f
an  un j -nco rpo ra ted  bus j -ness r r  1s  de l im i ted  to  sa la ry
that  is  not  bona f ide sa lary  but  on ly  nominal ly  such.
I t  cannot  tnu ly  be both sa lary  f rom the corporat lon
and receipts  fyom the personaL business at  the
same t ime .

Or ig ina l  dec is ion was quest ioned by Income Tax,
and went  beyond case l -aw author i ty ,  in terpret ing
th is  1an65uage.

i, qtq)
r!.rf,f

. \ * \ '

FRANCIS X. BOYLAN
Hear ine  O f f i ce r

1\'s



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

of

HAROLD O. DOUGLASS

For Revis ion or  Refund of
Unincorporated Business Taxes
under :  Ar t ic le  16-4 of  the
Tax Law for  the years 1954,L955,
L956 and 1957.

DETERMINAT ION

The Department of Taxation and Fi.nance of the State of New York

having assessed uni -ncor :porated business tax pursuant  to  Ar t ic le  16-A of

the Tax Law for the years I954rL955, 1956 and 1957 by several notiees

of  addi t ional  assessment ,  and the taxpayer  hav ing f i led appl icat lons for -

rev is lon or  re fund of  such unincorporated business taxes addi t ional ly

assessed as to  eact r  o f  the sa id years,  and such appl icat ions having

been denied, and demands for a formal hearing having been d.u1y f i Ied,

and a formal hearing having been held on February 27, 196l+ at the

of f ice of  the State Tax Commi-ss ion,  B0 Centre Street ,  New Yonk,  New York,

before Francis  X.  Boylan,  Hear ing 0f f icer ,  and the taxpayer  hav ing

appeared by Angelo E.  Nigro,  Esq. .  o f  New York,  and having appeaned

personal ly ,  and the record having been duly  examined and consldered,  the

State Tax Commiss ion hereby f inds that :

( 1) The Department of Taxatj-on and Finance of the State of New York,

by notices of addit ional assessment, numbered Bl+B2l+?2 dated October 1l1,

L958,  Bl+82473 dated October  1, | . r ,  1958,  B635ohB dated Juty  1 l i ,  1959,  and

8[82474 dated October  1 l . r - ,  1958,  assessed r rn incorporated business tax

and re lated penal t ies and in terest  in  the amounts of  $ lgZ.07 for  the

year  1954,  $?9.? l+ ($75.1+2 net  a f ter  a  credi t  f rom personal  lncome tax

in the amount  of  $4.12) for  the year  L955,  $fO4. l+3 ($1111,01 net  a f ter

a credi t  f r "om pensonal  income tax in  the amount  of  $9.58) for  the year

1956,  and $fe8.20 for  the year  L957,  on the taxpayerrs  to ta l  bus iness

income for  t t rese years,  i .nc lud ing in  such to ta l  income,  sa lary  received.

by the taxpayer  as an of f icer  o f  Douglass Brokerage Corporat ion in  the
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amounts of  $3,600 for 195h and $6,000 for each of  the years '  1955'

1956 and 1957.

The earnings other than from salany, held to be subject to

r.urincorpo::ated business tax were from life insuranse commissions'

were the amounts of  $B ,652.3h in 1954, #274]- .93 in L955, $nA4.34

1956, and $l+52e.47 in t957.

(2) The taxpayer,  by appl icat ions for  revis ion and refund'

related to each of  the said addi t ional  assessments,  sought revis i .on

or ref i rnd of  so much of  the said taxes assessed as was related to

his salary received in each year f rom the Douglass Brokerage Corporat ion.

0n the f956 assessment in the amount of $11[.0I, taxpayer paid'

$fOh.h3 on Septemben B, f959, and in his appl icat ion for  refund.

requested. a refund in that  amount.  He had eanl ier  paid $9.58

additionally by a credit so that the full amount of the :-.956 unin-

corporated" business tax assessment in the amount of  $114.01 was paid.

0n the assessments of unincorporated business tax for 195\' l-955

and 1957, taxpayer, with his application for revision or :refund,

rece ived March  6 ,  Lg59,  pa id  $ l+ f0 .77  by  cheek ,  accord ing  to  h is

statement endorsed the:reon.

(3) Since about 1935 taxpayer was self-employed as an agent

selting l ife insurance and in the years under" consid,eration had an

off ice at  85 nai f road Avenue, Greenwich, Connect icut .

(4) In or about 19]+8 the Douglass Brokerage Corporation, with

of f ices ( in 1964) at  366 Madison Avenue, New York,  New Yonk, was

incorporated as a elose fami ly corporat ion contnol . led by the taxpayen,

40 of its 100 shares being owned by taxpaXef,r 40 by his wife and 1O by

his two sons. Tkre taxpayer was the presldent of  the corponat ion.  I t

engaged in the business of  sel l ing pol ic ies of  marine, casual ty and

f i - re insurance, l ts total  receipts being donived from commissions on

the sales of such insurance. Normally all of these sales were

effected. by taxpayer funct ioning as i ts salesman out of  h is of f ice as

p:resid.ent.

(5) The Douglass Brokerage Corporat ion was l icensed to sel l

marine, casual ty and f i re insurance but not ] i fe insurance.

and

in
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The taxpayer  personal ly  was l icensed to se l l  l i fe  insunance

as an agent  for  the severa l  insurance companies wtrose pol ic ies he

s01d" .

(6)  The casual ty  i .nsurance pol ic ies so ld by the Douglass

Brokerage Corpor.ation in the years und.er consideration to a large

extent  consis ted of  po l ic ies of  f i re  insurance on homes,  and of

automobile insurance, and the taxpayerrs acquaintanceship r^ri th

the persons to  whom he so1d.  l i fe  insurance,  in  many cases led

to sa les in  behal f  o f  the Douglass Bnokerage Corporat ion of

pol ic ies of  automobi le ,  f i re  and other  casual ty  insurance;  and

conversely  but  to  a lesser  extent ,  persons to  whom casual ty

i.nsurance was sold in behalf of Douglass Brokerage Corporation

someti-mes purchased l i fe insurance through the taxpayer.

(7)  fhe taxpayer  usual ly  spent  most  o f  h is  bus iness day

fnom 9z3O A.M. to  5:00 P.M.  Mondays to  F?idays at  the Manhat tan

of f ices of  the Douglass Brokerage Corporat ion,  but  he was f ree

to make appointments for the sale of l i fe insurance or in con-

nect ion wi th  such sa1es,  and d id make such appointments insofar

as i t  was conveni -ent  for  h im to do so dur ing such . t imes.

Upon the foregoing f ind ings,  and a1I  the facts  and ev idence

submit ted here in,  the State Tax Commiss ion hereby

DETERMIMS:

(A) TLrat the salary eanned by the taxpayer in the amounts

of $3500 in 195h ana $6o00 in each of the years L955, t956 and

f957 as an of f icer  o f  Douglass Bnokerage Conporat ion was not

proper ly  subject  to  unincorporated business tax under  Tax Law

$386 and the addi t ional  assessments mad.e for  those years,  set

fonth in t l1 heneof , were erroneous to that extent.

Tax Law $:00 in stating that an unincorporated buslness

means any t rade busi -ness or  occupat ion | tcond.uctedrr  ont rengaged inr r

by an individual (on by some ottrer non-corponate entity, as

stated)  lmpl ies that  the business is  conducted as a propnietor

and not as an employee; and the section furthe:: states that i t

is not intended that an individual shaIl be deemed to be engaged
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in conduct ing a business t twi th respect to compensat ion for

services rendered by him as an employ€€r or as an of f icer of

a corporat ion,  .  .  .  .  .  .  unless such compensat ion const i tutes

receipts of  a business regular ly carr ied on by such indiv idual . t t

under th is language, salary of  a corporat ion of f icer is

not meant to be subjected to tax when i t  is  bona f ide in the sense

that it is not a guize for a payment to an independent contractor

for his service norninal ly stated to be "salary";  and there is no

reasonable basis for  concluding that salary is not bona f ide when

the services of the corporate officer are rendered in direct

fur therance of  the corporat iont  s main business act iv i ty general ly,

even i f  that  act iv i ty is s imi lar  to or the same as that which the

corporate of f icer engages in in his own independent businessi  ard

general ly i t  is  only the contr ibut ion of  a technical ,  or  other special

or l imi ted service to the corporat ion (whose own act iv i t iestypical ly

are broader)  by the nominal  i lcorporate of f ic€rt ' ,  which ls the

same service as he renders to his other customers for  a fee (  or

other payment) in his own busire ss but not the same as the

corporat ionr s main general  act lv i ty,  that  can reasonably be regarded

as an extensionr EDd further instance, of  such fees (or other

payments) to the person as an independent contractor, and therefore

as further receipts of  the personrs unincorporated business,

rather than as t 'salary ' r  f rom the corporat i .on,  which,  i t  is  judged,

i t  is  only nominal ly.

Consequent lyr the c lause rrunLess such compensat ion const i tutes

receipts of  a business regular ly camied on by such indiv iduol t t ,

does not have appl icat ion to the salary of  a corporate of f icer

and major stockholder of  a c lose corporat ion for  services rendered

direct ly in the main l ine of  i ts  act iv i t ies general ly,  here the

sale of  automobiferf i re and casual ty insurance, al though the corporate

act iv i ty is s imi lar  to that  which he engages in,  in his own

business as an independent contractor,  here the sale of  l i fe

insurance. The corporat lon in these circumstances cannot
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reasonably  be regarded as equiva lent ly  anothen customer of  h is

pe rsona l  bus iness .

(B)  The taxpayer ts  earn ings other  than f rom salary  (see

paragraph 1) for" the years L955, l-956 ana L957 were not suff icient

to  g ive r i -se to  any actual  un incorporated business tax i  and the

addi t ional  assessments of  un incorporated,  bus iness tax for  those

years,  set  for th  in  paragr"aph t  hereof  ,  accord. ing ly  ane cancel led. .

(C)  fhe unincorporated business tax for  t l -e  year  L954,  on

taxable income in  the amount  of  $8,652.34,  is  hereby restated.  to

be the amount of  $76.88.

(D) fkre separate appl icat ion for"  revis ion or

the year l-956 is granted, and a refund in the amount

assessment ,  $114.01 ,  wh ich  has  been pa id ,  shou ld  be

lawful  interest .

refund as to

of the

made, wi th

(E) The appl icat ion for  nevis ion or refund as to the years

L95l+, L955 and. 1957 is granted also, and the amount paid by the

taxpayer referable to unincorporated business taxes for the said

yearsr  o r "  to  in te res t  and pena l t ies  thereon,  (s ta ted  to  be

$ l+16.77J ,  less  the  amount  o f  $76.88 ,  the  res ta ted  un incorpora ted

business tax assessment tor 195\, should be made (in the amount

of  $339.89, or as a proper account ing may indicate),  wi th lawfuI

in tenes t .

DATED Albany, New Yonk

Sept .  9 ,  19 69

STATE TAX COMMTSSION


