STATE OF NEW YORK
STATE TAX COMMISSION

 In the Matter of the Petition :

of :

JOHN A. & JOAN W. WILSON ¢
. : DECISION

For Redetermination of Deficiencies
or for Refunds of Unincorporated t
Business Taxes under Article 23 of
the Tax Law for the Ybars 1963, 3
1964 and 1965

The taxpayers, John A. and Joan W, Wilson have timely filed
peiitions for fedntermination of deficiencles oxr for refund of
Unincorporated Business Tax for the years 1963. 1964 and 1965,

A Formal Hearing has been held regarding this matter at which the
vtaxpayor; John A. Wilson sppeared asnd gave testimony, and was re=-.
presented by Milbink, Tweed, Hadley & McCloy, Esqs. (Gerald C. Ni.fy.
: Esq;. of Counsel). 7

The matter has been examined and considered, and the State
Tax Commission finds: |

1. The petitioncrs. John A. and Joan W. wilson filed New York
State income tax resident returns (Form 11-201). and New York State
Unincorporated Business Tax returns (Form IT-202), for the years
,1963; 1964 and 196%. The petitioners paid unincorporated bukin;ss
‘taxes of $1610. 08, $1604.00 and $1642.02 for the years 1963, 1964
‘and 1965, respectively.

2. On October 13, 1966, tho petitioners filed c¢laims for
credit or refund of unincorporated business taxes for the years
1963, 1964 and 1965. The petitioner, John A. Wilson contends that
as an insurance agent he was exempt from the Uninca:porntod Buslnﬁss.
tax pursuant to Section 703(f), Articl9:23~of.tha,fax‘Llw. had
o:zonoously filed returns and paid'the tax for the yeiis in qnqstion.»,
and was entitled to a full refund of the Unihcorporatod Business

Texes.






«2

Thu potitionar. John A. Wilson. 1: a Chartcrod Life =

o } ,Undcrux1t¢r and a solieiting life insurnncc nqent. On Pobzuu:y 12.

,1954, tho patitionor oignad an agreement with the Equitable Life

?;4,Assurlnoo Socletys The agreemont was in offoct durinq the yvars

k'1963. 1964 and 1965, The terms of ‘the agreement authorized the

' ff’pttitionox to solicit life 1nsuxancc on behalf of the said 1nsn:‘ncc .
conpaay tubjact to various eunditions and linxtations. The agrnonant !

' apec1f£c¢ the commissions to bo pald to the agent based upon the

©_types and amounts of insurance sold. The agent agreed not to

submit life insurance proposilt td any other company unless
.autho:iznd by the Bquitable socicty. The agent was not awarded
an exclusive ter:itury. could nnt uItor tho form or canditions of

‘insurance policies, or bind the Equitable Society in any -annex.;f;;j‘f7*v

 The agent agreed to participate, when eligible, in the Equitiblc .ﬂﬂf“‘”
Society s Retirement Plan fo: Agents. The agreement coul§ be - |
‘»' torminatﬁd by eithex paxty upon writt§n notice. A finalveiauc- . |
. | spocified that nothing contu.ned in the tgreemnt shall be conlttued‘ :
ﬂt  to croate the rclationship of emplqyer and enployeo between the -
; Bquitablo Society and the Agent.
| 4. The potitianor. John A. Wilson, conducted his insurance
, act;yitlas;ut 33X Madison Avenue, New York City in spaco.pzovidyd -
by the Quonlly‘Agency of the Equitable Society. The petitionnr~rob"f B
quired the nsslstanao of tuo aeezetarios in his office work, one of
_whom was a Certified Life Underwriter. The claimant filed New York
City Commercial rent and occupancy tax and General Business Tax
:cturnig The petitioner used the trade name "Wilson Aaney’ on
‘lotterhhcds ind . telephohe 1isting. The pctitioner onplbyed'nn

 'fautouob11e. furniture, fixtures and draperies in his business activ-

| 51t1-: and claimed doprociation upon these assets on hic Federal

‘,,'incomewtax returng., Other business expensea deducted on the Federal

| xgtg:hs ingluded rent, advertising, dues and subscriptions, entertain-
mqnt;ftnlephbno, travel, postage, stationery, printing, secretarial
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ekponse..promoticn expense, and.comaiaiicns to another agent. The
petitioner accepted applicntions'fa:‘iifd‘1nsu:anct which were placed
with other insurance carriers. |

'8, The petitioner has not pleaded or established that he is
an employee of the agency or insurance company, or that he 1s
'snbjcct,to,any supervision other than to limit the form of policles
which he may accept applications for, or the insurability of the
applicant. The petitioner is not restricted to any texritory or class
of cuttnm»ts. Throughout the years in issue, the petitionbr partinlly'
‘reimbursed Equitable for expenses incurred by Equitable in operating
the Queally Agency, in an amount based on the claimant's first year
kcomnissicn income. Such reimbursement asrrangements, worked out
between agents and agency aanagora;'are considered unusual by the
insurance company. | |

6. The petitioner did maintain the style and trade name of .
*Wilson Agency® which had been used by his father and grand-father
for many yeirs.' The general agency known by that name was no longex
in existence, but the petitioner believed that the continued use of
sald namckand;goad will would aid in the furtherance of his insurance
sales. The pctition.t'never oﬁeéutod as a general agent during his
 association with the ﬁqultablo Society.

7. The petitioner had sold insurance for more than one entgruv
p:ise.'hadkﬁtilizad spaée fo: the mjintainonce and storasge of records
normally used in the course of business and employed clerical and
sactctarial assiatanca. The use of a trade name and the :aimburseuont
%o his principal of part of the expenses of tho office used wexe

| ‘ incﬁd¢nt to the furtherance of these purposes. Within the meaning af' 1

,$octlon 703 (£) of the Tax Luw, tho petitioner is not found to be |
maintaining an cffice or emplcying one or more assiatants. other thnn'

‘pravioualy enumorated.






Baséd’on the foregoing findings, the State Tax CouuiosIQh
hereby o | o
DECIDES:
(a) The activities of the petitioner, John A. Wilson, as a
full time solicitor of insurance do not fall within the definition
~of an unincorporated buéin»sa as contained.in Section 703 of the
Tax Law, |
(b) The petitioner did file New York State Unincorporated
Business Tax Returns for the years 1963, 1964 and 1965.'nnd paid\ii-
~tax as shown thereon of $1610.08 for 1963, $1604.00 for 1964 and
$1642,02 for 1965, | S
(¢) The petitioner, John A. and Joan W, W1lsoﬁg did timely
- file claims for refund of the said amounts of Unincoxrporated
Businese taxes. .
(d) The aforesaid smounts of Unincorporsted Businésa taxes ‘
have been erroneously paid to the Department of Taxation and
Finance by the petitioners and the Department shall make refund
thereof to the petitionexs. |
(e) Interest shall be added to the said overpayment of taxes
being refunded to the petitionexrs and payment thereof shall be
made to the patitioners in accordance with Section 688 of the Tax Law,

sl . NORMAN ‘GALLMAN
PRESIDENT
/s/ A, BRUCE MANLEY
TOMMIESYONER
/s/ " MILTON KOERNER
COMMISSIONER

" DATED: Scptember 19, 1969
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