STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Application
of
MANUEL SAMALOT- & THOMAS ROMER

For Fevision or Refund of

Business Taxes under Article “5F ©
Tax Law for the Years 1956,958

and 1959 — C

The taxpayers having filed an application pursuant to
Sections 3863 and 374 of the Tax Léw for revision or refund’
of Unincorporated Business taxes imposed by Article 16-2 of-
the Tax Law foi the years 1956 through 1949 under seperate
notice's of additional assessment each dated February 26, 1963
and such application hav1ng been denled and a hearing thereon
having been demanded and a formal hearlng held on November 27 1967
before Vlnccnt P, Molineaux, Hearlng Officer, and the transcript
of such hearlng and all other papers oertalnlng to such additional
_assessment having been duly examined and considered,

The State Tai Commission hereby |

FINDS: |

l.A'Tﬁe hotice'e of additienal assessment ihcreases;ihe income.
of each year for the taxpever s unincorporated business under |
the authority of Regulations 20 NYC RR 281. 3 by amounts
recelved as salartes by each of the taxpayors from a corporation,
Samalot-Romero Real Estate Inc.. In addition increases in income
are made, but are not contested by the taxpayer, for the vear 1956
because of certaln galns on the sale of real property and for
the years 1958 and 1929 by reason of the income of "T.R. Realty Co."
being considered a receipt of the unincorporated business and
by increasing the:income'of such "T.RK. Realty" for accelerated

depreciation not allowable.



The amounts included in the computation are not in issue.

2. The taxpayer's unincorporated business is a partnership
doing business as Samalot and Romero. It was formed on September
17, 1956 and is engaged in the business of buying, repairing,
managing and selling real estate at its own risk and for its own
“account for profit.. | |

3. During the taxable year, each of.the taxpayers was én”
officer and 50% stockholder of Samalot-Pomero Real Estate, Inc.,
formed on March 24, 19%6, a date which preceded the formation of
“the unlncorporated business. The. ous1ness of the corporatlon
was a contlnuatlon of the bu51ness of the sole proprietorship of
- Mr. Samalot who had employed-Mr. Romero as-a salesman. The -

'cdrporation engaged solely in the business-of real estate brokerage:
~the sale of real estate as agent for others and on their behalf
for commission income. Both taxpayers are individually licensed

as real estate brokers.

~ 4. The business of the partnership and of the corporation

is conducted at the same business office and address:};1014an§t
163rd Street, Bronx,Néw York., A custbmérfat the;plaée of business
was always told or already knew whether he was dealing with the
taxpayers as principéls of the partnership or as officers of the
corporate broker.  . vb_ | | | -_ |
| 5. fbout 75% of.the sales of the péftnership were made_
through the use of the corporatlon as broker. '

6. The dutles of the taxpayers for the corporatlon were
primarily to supervise salesmen.

7. Although the corporation acted as broker for the partner-

ship over 80% of the commissions earned by the corporation were

from sales made of property not owned by the partnership.




Based on the foregoing findings, the State.Tax Commission
herebhy

DETERMINES:

A.' The salaries-received from the.corporate real estaté
- breker are for duties which are not related to the business
conducted by the taxpayers in the unincorporatéd business as
a real estate cﬁea_ler° (See'Alan Gittleson 1968-1 N.Y.S. Tax Bull.
a1). : 4 v _ ,

| B. The notice of additional assessment dated February 26, 1963

for the yéai_l957:is erroneous in its ehtirety_andmsuch assessment
is hereby cancelled in full. The notisés of additional assessment
dated February 26, 1963 for the years 19%6, 1958 and 1959 are
erroneous in pért and are hersby redetermined to be as follows:
1956, $59.77; 1958, $22.03; 1959, $23.22.  As redetermined such
assessments for the years 1956, 1958 and 1959 do not include taxes
or other charges which sould not have beén iawfully demanded and
the same are affirmed iogefher wiih sﬁbﬁ-interesf and‘other sharges,
if any, as shall be lawfully due pursuant to Tax Law Sections 376
and 377.
- DATED, Albany, MNew York this

| & day Of‘]»(%/uuuy ,1970 .
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