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In the l ' latter o f  the  App l i ca t ion

o f

i I :, DETEItMlli4T IO+'l-I,{ANTIEI" SAI,'IA.LOT & TI.iOI,{T.S F'O}/lER

For  f tev is ion  or  Refund o
n F l f  ^ Q ' : S
l r ! r . j : - ' - ' !  - -Bus iness  Taxes  unc le r  Ar t i c l

Tax l .avr for  the Years 1956'
and 1959

,  1958

The taxpayers  hav ing  f i led  an  app l ica t ion  pursuant  to

Sect ions  3B6 j  anc l  374 o f  the  Tax  Lavr  fo r  rev is ion  or  re fund

of  Un j .ncorpora ted  Bus j .ness  taxes  i rnposed by  Ar t i c le  16-A o f

the Tax Lavr for  the years 1956 through 1959 under separate

not icers  o f  ac ld i t iona l  assessment  each da ted  February  ? -6 ,  1963

and such app l ica t ion  har r ing  been den i .ec l  and a  hear ing  thereon

having been demanclecl  and a formal hear ing helc l  on l lovember z '7 ,  1967

beforc  V incent  P '  l l1oL ineaux,  Hear ing  Of f  i cer ,  and the  t ranscr ip t '

o f  such hear ing  and a1 l  o ther  papers  per ta in ing  to  such adc l i t iona l

assessment  hav i .ng  been du ly  examined and cons iderec l ,

The Sta te  Tax  Commiss ion  herebY

FINDS:

1 .  The  no t i ce ts  o f  a< ld i t i ona l  assessment  inc reases  the  income

of  each year  fo r  the  taxpayer t  s  un incorpora ted  bus iness  under

the author i ty of  Regulat ions 20 
' l$1c P.R 281.3 by annotrnts

;a la r ies  by  each  o f  the  taxpayers  f rom a  corpora t ion '

Samalo t -P ,omero  Rea l  Es ta te  Inc .  '  Io  add i t |on  inc reases  j -n  income

aTe mac le ,  bu t  a re  no t  con tes teC by  the  taxpayer ,  fo r  the  l rear  1956

because  o f  ce r ta in  ga ins  on  the  sa le  o f  rea l  p roper ty  and  fo r

the  yea i :s  1958 anc l  1959 by  reason o f  the  income o f  "T 'R '  Rea l ty  Co. t '

be ing  cons ic le red  a  rec .e ip t  o f  the  un incorpora ted  bus iness  and

by inc reas i ,ng  the  incorne o f  iuch  uT.F i .  I - .ea l ty "  f  o r  acce l 'e ra ted

deprec ia t ion  .no t  a l lo rn tab le .

ninc-orpo:eated
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The amounts  inc luded in  the  cc , rnputa t r . .on

2.  The taxpayer  t  s  un inco l rpora ted

do ing  bus inoss  as  Samal .o t  anc i  F iomero .

I7 ,  1956  and  i s  engaged  in  the  bus j_ness

ma.nag ing  anc l  se l l i ng  rea l  es ta te  a t  i t s

a re  no t  in  i ssue .

bus iness  i s  a  par tnersh ip

I t  r^ras formed on September

o f  bu ; r ing ,  repa i r ing ,

own r isk  and fo r  i t s  own

made

accoun t  fo r  p ro f  i . t .

3 .  Dur ing  the  taxabre  year ,  each  o f  the  taxpayers  u /as  an

of f i cer  anc l  50 l r j  s tockho lc le r  o f  Sana lo t -P .omero  f iea l  Es ta te ,  Inc . ,

fo rmed on l , {a rch  24 ,  19b6,  a  da te  wh ich  preceded the  fo rmat ion  o f

the  un incorpora ted  bus iness .  The  bus ine .ss  o f  the  co rpora t ion

was  a  con t inua t ion  o f  the  bus iness  o f  the  so le  p ropr ie to rsh ip  o f

Mr .  samalo t  who hac l  emproyed. l . l r .  Romero  as , .a  saresman.  The

.corpora t ion  engaged  so le ly  in  the  bus iness-o f  rea l  es ta te  b rokerage :

the  sa le  o f  rea l  es ta te  as  agen t  fo r  o thers  and  on  the i r  beha l f

fo r  commiss ion  incorne.  Both  taxpayers  a re  ind iv idua l l y  l i censed

as  rea l  es ta te  b rokers .

4 .  The bus iness  o f  the  par tnersh ip  anc l  o f  the  co tpora t i .on

isconduc teda t theSamebus inesso f f i ceanc laddress :1O14Eas t

163rd  s t ree t ,  Bronxr l lev r  yo : :k  .  1 , .  cus torner  a t  the  p laee o f  bus iness

was alvrays toIC or already knevr rruhether he vas deal ing vr i th the

taxpaye: r :s  as  p r inc ipa ls  o f  the  par tnersh ip  o r  as  o f f i cers  o f  the

corpora te  b roker .

.  5.  About 75?i  of  . the sales bf  the partnership t^rere

th rough the  use  o f  the  corpora t ion  as broker .

fo r  the  corpo ia t ion  were6 .  The  du t ies  o f  the  taxpayers

pr imar i l y  to  superv ise  sa les f t len .

7 .  A l though the  corpora t ion  ac ted  as  broker  fo r  the  par to€r -

ship over 80?' ' j  of  the comrnissions earnecl  by the corporat ion were

f rom sa les  made o f  p roper ty  no t  o r ,^ rned by  the  par tnersh ip .
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Based  on  the  fo rego ing  f ind ings ,  the  S ta te .Tax  Cornmiss ion

hereby

DlTERir{Il.lES I

A .  The  sa la r ies  rece ivec l  f rom the  corpora te  rea l  es ta te

brcker are for  dut ies rruhi .ch are not relatecl  to the business

conductec  by  the  taxpayers  in  the  un incorpora ted  bus iness  as

a  rea l  es ta te  dea le r "  (See  f , Ian  G i t t l eson  1968- l  I . l .Y .S .  Tax  Bu l I .

3 l ) .

B .  The no t ice  o f  ac lc l i t iona l  assessment  da ted  February  26 ,  1963

for  the  year  19b7 is  e r roneous in  i t s  en t i re ty  and such assessment

i s  hereby  cance l led  in  fu l l .  The  no t i ces  o f  add i t i ona l  assessment

dated  February  26 ,  1963 fo r  the  years  1956,  1958 and 1959 are

er roneous in  par t  and are  hereby  redeter rn inec l  to  be  as  fo l lo r rs :

1956,  $59 .77 i i  1958 ,  $22.Q3 i  1959 ,  $23.22 .  As  redetermined such

assessments  fo r  the  years  1956 ,  1958  and  1959  do  no t  inc lude  taxes

or other charges l , . rh ich coul-d not have been lar ,vful ly c lemanded and

the  same are  a f f i rmed together  v r i th  such in te res t  and o ther  charges ,

i f  doy ,  as  sha l l  be  lawfu l l y  Cue pursuant  to  Tax  Law Sect ions  376

and  377 ,

DATED, A. lbany, l lew York th is

1$- auv "IJA+J ,rslo.
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