
STATE OF NEl{ TORI(

STAIE TAX CO}MISSION

fiecfrrfre uNrl - , f l1e Copy

KxY 'i.otDs 9/!:"a'r?.

NI THE MATTER OF T}IE AFPLICATION OF

HEBr,raN SCHEnR AND nAIPH WEXIER, rNDrlirDUArtT

AI{D A,5 CO-PASINEnS D/BN rHE FrnM NA}{E Al{D
STYI8 Of: HERMIN SCHMR

ICIR REI/ISION OR NEFUND OF UNINCORPORATED
BUSINESS T$GS UTIDEN ARTICI,E 16-A OF ?T{E
TAX LAl{ FoR THE rEAB 1959

Hersan Scherr and Ralph Wexlor, indrvi&ally ad as olarbnera

dolng bueiness under the ffuq nane and style of Heman Scherr (herelnafter

referred to as the partnershlp), havfng dulif filed an appfcatd.on for

rsvision or refturd of urlncorporated busJneEe ta:res under Artlc.Le t6-l of
i 

, haar.lno hgrrlno tnen he.ld lJI conngctLonthe Taxtaw for the yoar L959, and a hear{.ng hsxrlng been heLd in con

theretrith at w?rLeh the parbner Her"man Scherr appeared and testLf;led, and. the

rnatter havlng beelr drrly exa.ldned. and consideredl the State Ta:c ComLsst'on

hereby finds:

1. That He:man Scherr and Ralph Wexler f,LLed a parbnersldp

l11fornatlon return of lncone for the yaar J.959 under lrtic].e L6 of ths Ta:c

.t *; that such return sbated that t,he parbnerstrip uas fomed Janua4y 1, 1959t

Its activltles were those of rPz.ofesgional Englneerss; lta bued.ness addreag'

was given as 18 Johr St,roet, Netr Tork, New Yorlc, and Lte total aet lncone as

reported. t tT a.nount 6f $2J.e892.3h was shorn as disbri.bubabLe lOfi to the

partner Herman Scherrr. and 5@.to the partner nalph We:rler.

2. That the partnershlp dld not flle an rurlncorporated busLness tax

reburirr under ArtLcle 16-A of the Ta:r Law for the year L959. ,

3. That on audit of the partnership lnformation rstum f,lled as

afopsatd urdsr ArbLcle 16 of the Tax Law, the Incone Ta:c Bureau held thst

the acblvttLes car'1"ied on by the partnership drrning the year 1"959 constltuted.

the cartylng on of ap unincoryorated bmsiness and that the lncone therefrom uss

subJecb to the rurlncorporated business tax und,er Artlcle t6-l of tr1s lsc Lar

as onJy one nenber of the partner.ship (na,neIy, Heuran Scherr)'waE licensed

rlr (#^*a liH$aa*.{an flcr.rqri--nren*. qs en drs:fne6r: that ln aCeOfdaffCg
" bV the New Tork $bate &lucatlon Deparbnent as all srglrreeri that
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r i t hsuchaud i t , t he r rn incozpora tedbus1ness taxeso r$&65 .55herea t i seue

uere levlod against tho partnershlp on Janua:ry 20, 1951 rrnd.er asgossnent ,

nunber l*t831l/t5.

l+, trat the nartlership contond,s that the pmfession&l tax orerytLon ,

under Arblcl-e 16-e of the Ta:c Lau shouLd be granted to the partnershlp desplte '/

the fact that one of the parLners is not a licsrsed. engineor as euch unlieeneed

partner is, as a result of his education, training,.and e:perience, an englneer;

that ln the altertative the partnership sontends that the lncome of the partnen-' '

shipr to the ecbent atLocabLo to the asbi$itiee and servlces of the llcenaed

partner einglneer (nanely, at l-east 5& of the pertnership incoure) ehorrld' be : 
l

ene,npt frum the un5rrcorporated, bu.ej:rese t,ax'

5. That the par.bnership was forroed, pr.rrsuant to a nritteu.parbnersh5p

agreement bebvre€cl Herne.n Seherr and Ralph WeyJ.or uhoreby t,he parfners contr{-butad

ln equaL shares the nesessary cap{lal and each pa.r{ner had equal sheres 1*r the ,,
; . '

buslnees and ln the profits derived therefmu. I :

6., That the parLner Herraan $cherr has been lLcensed ae sn englneer .,,

by the Ner* York State Sducation DeparLinent at' all tinaeg slnce Lg53.

7. That the partner S"lph HexLEr has never been lJcense'd, elther ae

an engLneer or as sn er,chitoct, by the New York State Ed,ueation Deparbnont or

by any deparLnent or agoncy of any olher gtate.
i

8.ThattheparbnerRa1phtr.[gx].erstudiedarch1tectura}techno1ogy

for t'wo yeats.at Mecbanies lxreiitute. I{e studied heatlng and atr conOftlonf$S ::
. :

deslgn for one yesr at New York Techn*cal Ins'bitute and hE etudLed heatlng arrd ,

aLr condi.tioning applic*tion for six rmnths at, New Tork Unlversity. 
: .

9. That ths pnincipal. t}ork of tho partnership is the deslgn of

roeghanica1equiprrientinbuildings,1nc1rrdingthedesignoftheheating,

air conditionlng, vEnttl-ation, plunbing, Md ei-ectrLcal equlpnnect for use

ln prlvabe, ccmorclal, an,l publie bu.Lldi.ngs; that such tlork was done on a

fee bas5.e; that the parbneX Herman $cherr tes|ifT.ed at the hearlng that rcre

thgnsso f theg I9ss l .neomeo f theparbnorsh1pwesder i ved f ro rnpe rsona1

sorv1ces rendorodby the t ruopar t ,ne ro ;a r rd tha the fu r the r tes t t f 1ed tha t

at, least 596 of tho perbnershtp Lncoms was derlved from lds olor eervJ-ceal

10. That tho record doos not show thsfr mra than M of the groae

lrrcore of the parbnorshlp was deriwd fmm personal eorvlces rexdered by the

:
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paI tnerHotmarrscherrwhowaetheon1ypar tnerof . theparUnershipt f ioras

l"Lcensed ln thLs state as a pr.ofeesionaL e:gineor.

Upon the foreplrrg flndings and a1,1 the factc and ovLdearce presented

herel"n, the $Uate Tax Conalrlss5.on horeby

Dlr:lilsrEs, "' 
/

Thai the asbiulties of the parLnershtp as qbovs desorab€d (rron ntrLch

the lnconro h9:" io qnestton was derived) were carrled, on for tax purpoEee by

Herman $chorr and Ralph WccLer (the tr*o parbnere) as a partnerslrtp (fhofns $o. 5

sbow) und.er the pnorld.ona of Sec*,ioa 35Or zubdtvi.slon IL of tho Tax Lar (naae

applicable to Arbicl-e t6-a or the Tqx Lawby $ection 386 st tho Tax taw)i thet the

sald partnorslrtp wae not authorired to practlce professionel englneerlng t:a thLc

sbate rnder Sectlon ?ZAg of the Education Law, shLch roquires a1l the pertnero

of a partnerehlp practlcS.ng professic;nal enginooring to be lndI'vldually llceraed;

that slnce both partners duning the poriod hEre invoLved were not Eo }lcenged

to practJ.co pnofeseLona.l engineerlng in thts state (rurq.ngs Noe. 6 and ? aborn),

the s&ld parbneroldp was, thereforo, not engaged fui the prac0lclng of a professl.op

wtthLn tho nssnlng and Lntent of the tor exqtlon pr.orrislong of, Section 3g6 ot

tho Tax !,awi that in anJr ov€axt riot rore than S0 por cecrtuu of the gross 
.lncone

of the partnerstrlp tn Lgig was derd.ved fmn the persona.l gervicee actually

rendered by the par{ner tlerrnan $chem, the liceroed parbner (paragraph No. I0

abow) i oo that the entiro lncome of the parbnersh"{p lo subJect to the unLn-
i

corporatedbtrs lnesstarcespr . rsuurr t to$ect ton386-aof theTax!aw;acoord lagly ,

tho partnerohlp tE not entttlod to any revisLon or rrefund, of, unlncorporated, buElness

ta:res assesged. anVor paLd rnrder A:ttele t6-l of the Tax Law for the caleadar y€ar

)-959.

Dated: Albarry, N. I.r
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May J.2, 1969"

Ti{N 8TATE TAX COMMIS$ION


