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l lhe taxpa.;6er, havi-ng fi led (rvith his wife) applications

pursuant to Sections 385 ; and 37h of. the Tax Law fon revision

of not ices of  addi t ional  assessment dated. March 28, 1961, fotr

uninconporated buslness taxes imposed by Ant ic le 16-4 of  the

Tax Law fon the years 1951+ and 1955, and such applications

havlng been denied and hear"ings thoreon demanded, and duly held

before Nigel G. trrlr ight, Heaning Offlser, and tho recond having

been duly examined and consldered,

The State Tax Commission hereby

FINDS:

(1) The issues in th is case ane whether the taxpayer is

exernpt fr.om the uninconponated business tax by reason of belng

an employee nathen than an independent contnacton and whether

the taxpayer is precluded from claiming sueh exemption by reason

of an advense deterrninat ion of  the State fax Commission wlth

respect to th is taxpayen for di f fer"ent taxable years.

(2) The assessments were against  Leo P. Mirsky alone and

ln the amount of $1026.92 fon LgSt+ and $1065.o7 tor L955.

(3) fhe taxpayen is nor,r  deceased..  He was a sol ic i t ing

life insunance agent fon Ner.r England lulutual t ife fnsunance Co.

In the l i[stter of the Appli-cations
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(4) Ttrepovious d.etorrninat ion r"aised the sapo issue as ie

raised here' in.  r t  re leted. to, the taxable yeans Lg5L, L952, Lg53,

L955, and 1957. r t  was signed by the state fex commission on

August 25, 1965. The taxpayen paid the as,sessment exc6pt, however,

fon interost and penalties which were waived. by the Commission.

(51 The onry testimony henein on behalf of taxpayer was

by h.is aecountant who had als.o r.epresented. him at the heaning with

reepeet to the August 25, Lg65 dotermination. rhe accountant

did not test i fy as to his per.sonal  lcrowledge. Ho was unable to

state that the facts here involved. were any different than those

developed 
.at 

the previous heuring.

Upon the fonegoing findings and all the evidonce in the ease,

The Stato Tax Commission heneby

DETF-AMINES:

(1) fkre taxpayen is not bound by a pnevious advense

determinat ion wi th nespeet to di f ferent taxable yeans. However. ,

the State Tax Commissl .on wi lL ondinani ly observe the pr inciplo

of stane decigis and, except for"  the most cogent reasons, wi l l  be

guided by l ts past deterrninat ionso .

(2) The taxpaye:r has failed to earry the burden of proof

that he is an employee and. exernpt from the tax.

(3) Tho assessments are connect in. the amounts stated in

paragnaph two and ane affinmed as to Leo P. Mirsky togethor wtth

sueh intenest and. other charges, if ailfr as may be lawfully due

pursuant to Sections 376 and 377 of the Tax Law. Ilhe assessments

do not include any taxes or othen changes which could not have been

lar,ifully demanded and the taxpayer r s applications fon revision

theneof ane heneby deniecl .
SIATE TAX COI{MISSION
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Dated: Albany, Nelv york

This  9 ib ,  day of  1 . le 'ch

19 70.
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