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STATE OF NEW YORI(

STATE TAX COMMISSION

In the Matter of the Application

of

IIANOLD O. DOUGLASS

Fo:: Revision or Refund of
Unincorporated Business Taxes
under: Art icle 15-A of the
Tax Law for the years 1954,1955,
:-956 and 1957.
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The Depantment of Taxatlon and Finance of the State of New Yonk 
i

having assessed unincorporated business tax pursuant to Art icle 16-A of ;1

the Tax Law for the yeans r-95b,I955, 1956 and, 1-957 by several notices 
ii

of addit ional assessment, and the taxpayer havlng f i led annlig.ations fon,

:revisi.on or :refund of such unincorporated. business taxes ddAitionally

assessed. as to each of the said, years, and such appllcations havilrg

been denied, and d.emands for a formal hearlng having been duly fiiea,

and. a formal hearing having been held. on Febnua"! 2T t 196h at the
,-

off ice of the state Tax commission, Bo contre street, I i 'e; york, New

befo:re Francis x. Boylan, I{earing Officer, and the taxpayer havi.ng

appeared, by Angelo E. Nigro, Esq. of New York, and having appeared.

personally, and the record having been duly examined. and. consid,ered.,

State Tax Commission he:reby f inds that:

Yonk,

(1) The Department of Taxation and Finance of the State of New yorkl

by notlces of ad.ditional assessment, nurabered Bl+82472 dated 0ctoben J.[, i

L958, BhB2473 dated.Octobon 111, LglB, 86350l+8 dated. July 111, Lglg, and.

BhB2l+71+ dated Octobe:r 1lg, 1958, assossed. unincorporated business tax

and related penalties and intenest in the amounts of $19A.0? fon the

year lr95l+, $7g.7ll ($?5.[2 net after a credit fr"om pensonal income tax

in the amount ot $h.3e)fon the year L955, $1oh.l+3 ($1ilt.01 net after I
a c:redlt from.pensonal incomo tax in the amount of $9.58)for the year 

i
1956, and, $fe8.20 fo:r the yean 1957, on the taxpayerts total business

lncome fon theso yearas, i.nclud.lng in such total income, salany recelved

by the taxpayer as an office:r of Douglass Brokerage Conpor.ation ln the
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amounts of $31600 for I95\ and. $61000 for each of the years, L955,

t956 and 1957.

fho eannings other ttran from salary, heLd to be subJect to

rrnineonporated busi.ness tax were from l i fe insurance commisslonst

were the amounts of $8,652.34 in 1954, $271+1.93 in 1955, $3ZOt+.3tt

L956, and, $l+520.4? in L957.

(2) ILre taxpayen, bY applications for rovision and r"efund'

related. to eacb of the said addit ional assessments, souglt revlsion

or :refr:nd. of so much of the said. taxes assessed as was related to

his salary neceived in each year from the Douglass Brokerago Corporation'

0n the 1956 assessment in t}.e arnount of $LL1.1.01, taxpayer paid'

$fOL.43 on September 8, ]1g|g, and in his applieation for refund'

requestod, a :refund, in that amount. He had. ear'lier paid $9.58

ad.d.itionally by a cred.it so ttrat the fu1l amount of the L956 unin-

corporated business tax assessment in the amount of $111T.01 was paid'

On the assessments of unincorpor-ated business tax for I95\, L955

and 195?, taxpayen, with his appli.cation for revision or refi:nd.,

received March 6, 1959, paid $l+15.77 bV check, accond'ing to his

statement end,orsed thereon.

(3) Since about Lg35 taxpayer was solf-employed as an agent

selling life insurance and in the years rrnder consid.eration bad an

off ice at B! RaiL:road Avenue, Greenwich, Connecticut.

(4) In or about 191+8 the Douglass Brokerage Corporation, with

off ices ( in L95h) at 355 lvlad.ison Avenue, New York, New Yo:rk, was

incorpor"ated. as a close family corporation controlled by the taxpayer,

[O of its I00 shares belng owned. by taxpayer, 40 by his wife and' 10 by

his two sons. the taxpayer was the pnesident of tho corporatlon. It

engaged in the buslness of seIl lng pollcles of marine, casualty and

fire lnsurance, i ts total receipts being denived fr"om commissions on

the sales of suOh insurance. Normally al l  of these sales were

effected. by taxpayer functloning as i ts salesman out of hls off lce as

p res iden t .

(5) f lhe Douglass Brokerage Co:rpo:ration was l icensed to seII 
,

marine, casualty and fi:re insurance but not life ingurance' I

and,

in

t 4 t < a - " - t
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The taxpayespe rsona l } ywas l l censed tose l l l l f e l nsunance

as an agent for the several tnsuiance companj.es whose policies he

soLd .

(6 )Thecasua l t y i nsu r rancepo l i c i esso ldby tb ' eDoug lass

Brokerage corporatj.on in tho years under consld'enation to a large

extent conslsted of policies of f ire insuranco on homes' and' of

automobile insunance, and, the taxpayerrs acguaintancoship witb'

t hepe rsons touhomheso ld ' l l f e i nsu ranco ,S .amanycases led

to sales in behal,f of the Douglass Brokerage corporation of

policies of automoblle, fire and' ottler casua]'ty insurance; and'

conversely but to a lesser extentt persons to wlrom casualty

insuranco wa$ sold. ln betralf of Douglass Brokerage conporation

somotimes purchased life insurance through the taxpayer'

(?) Tlre taxpayer usually spent most of his business day

fr"om 9z3O A.M. to 5:00 P.M' Mond'ays to F?id'ays at the Manhattan

offi-ces of ttre Douglass Brokerago co:rpo:ration, but tre was free

tom^akeappo in tmen ts fo r t } r esa leo f l i f e i . nsu ranceo r i ncon -

nection with such sales, and did make such appointments insofar

as it we.s :Gorrvenient fo:r him to d'o so during sucb ti:nes '

,Upon tb ' e fo rego ing f i nd ' l ngs ,anda l } t he fac t sand .ev idence

submitted herein, the $tabe Tax Commission he:reby

DETERMINES:

(A) That the saLary earned by the taxpayer in ttre a:nor:nts

of $3600 fn 195h ana $5000 in each of the years L955,1955 and'

' ! gsTs . sano f f i ce ro fDoug lassBroke rageConpo : l a t i onwasno t

p rope r l ysubJoc t t oun inco rpo ra tedbus iness tax r rnde rTaxLaw

$385 and. the ad,ditional assessments made fo:r those years, set

forth in l t l  heneof'  were erroneous to that extent'

TaxLaw$386 ins ta t i ng tha tanun lnconpo ra tedbus iness

means any trad,e businoss or occupation ttconductedtr orrtengaged inrr

by an indivldual (or by some othor non-corporate entlty'  as

stated) implies ttrat the business is conducted as a p:roprleto:r

and, not as an employee; and tb.e section further states that it

is not intended tbat an ind.ivldual shall be d'eemed to be engaged

l
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in conducting a business ttwith respect to compensation for

services rendered by him as an employee' or as an officer of

a Cgrporat ion,  .  .  o . '  .  unless SUch compensat iOn COnSti tUteS

receipts of a business regularly camied on by such individual-.rl

Under this language, saLary of a corporation officer is

not meant to be subjected to tax when it is bona fide in the sense

that it is not a guize for a payment to an independent contractor

for his service nominally stated to be "salatyrr; and there is nO

reasonable basis for concluding that salary is not bona fide when

the services of the corporate officer are rendered in direct

furtherance of the corporationr s main business activity generallyl

even if that activity is similar to or the same as that which the

corporate officer engages in in his own independent business; ard

generally 1t is only the contribution of a technical, ol other speclal

or 1imited service to the corporation (whose own activit iestypically

are broader) by the nominal f lcorporate officeril, which is the

same service as he renders to his other custorners for a fee ( or

other payment) in his own busirp ss but not the same as the

corporationt s main general actlvity, that can reasonably be regarded

as an extension, and further instance' of such fees (or other :

payments) to the pelson as an independent contractor, and therefore

as further receipts of the personts uni.ncorporated business'

rather than as i lsalaryrt from the corporation, which, lt is iudgedt

it is only nominal.lY.

Consequently rthe cJ.ause rrunless such compensatlon constltutes

receipts of a business regularly carxied on by such individual",

does. not have applicatlon to the salary of a corpolate officer

and major stockholder of a close corporation for services rendeled

directly ln the main l lne of its activit ies generally' here the

sale of automoblle rfire and casual.ty insurance, although the corporate

activity is simi].ar to that which he engages i.n, ln his own

business as an lndependent contractor' here the saLe of l ' i fe

insurance. The COrporation in these circumstances cannot



-r-

reasonably be regard.ed as equivalently anothen customer of hls

personal  bus iness.  .

(B) Th.e taxpayerts earnings other than from salany (seo

paragraph 1) fon the years Lg55, |1955 ana 1957 were not sufficient

to give rise to any actual r:nincorpo:rated business !"*; and the

add.itional assessments of r:nincorporated business tax fo:r tb'ose

years, set fortb in paragraph I heneof, acco:rdingly are cancelled'

(C) Ihe unincorporated business tax for tb.e yea:r 195h' on

taxable lncome 1n the amount of $8,652.34, is hereby restated' to

be th.e amount of S75.BB.

(p) Itre separate application for revision or refrrnd' as to

the year L956 Is granted, and a refgnd in the amount of th'e

assessment, $111+.01, which has been paid, should,.be mad.o, with

lawfu1 lnterest.

(E) The appllcat;lon fOr r"evisi.on or nofund as to tbo years

L95l+, L95.5 and, 1957 is g4anted aLso, and ttre' anror:nt paid' by the

taxpayer referable to unl-ncorporated business taxes fo:r ttre sald

years,  or  to  in toreEt  and penal t ies thereon,  (s tated to  bo

$l+15.771, less the Am'cnrnt of $?e.89, the restated-unincorporated'

business tax assessmen! fo:r 1954, should. be mad'e (in the a:nount

of $339.89, or as a proper accounting may ind.icate), with lawful

in terest

DATED -Albany, New Yonk

Sept. 91 19 69

STATE TAX COMMISSION
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