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The taxpayens havlng oach fi led appLications pursuant to Tax

Law Sect lons 3B5J and 37h for revls ion of  not ices of  a.ddi t lonal

A.g,geflrl.Itgntr qaqfl dated Octqbo:r. 29r 1951, o! taxog. dqp as fe!,!.o!rq.:

.a,gains.t Cunleyts Atlas Eotal and Baths for unlncorpor..a.tsd bus"l.ness

taxes unden Artlcle 15-A of the Tax Law for the years 19h6, r9h7,

and 19hB; agalnst Jamos F. Rogers for personal income taxes unden

AntleLe 16 of the Tax Law fon the years 19h6, l9l+?, and fg48;

against Robert F. Rogers fon personal income taxes unden Anticte 16

of the Tax Law for the years L947 and 19hB; and against Jamos J.

Rogers for'personal income taxes under AnticLe L6 of the Tax l.isrr'

for tt le years 191+7 and l9h8i and such applicatLons havlng been dsnled

and hearings. thoneon having been duly demand.ed and a Joint heaning

held and the record having been duLy exarnlned and consldened,

The State Tax Comrnission heneby

FTNDS:

(1) The iesues tn this case are the amount of rrnincorporated

business income of Curleyts Atlas Eotel and Batb,s and whether Robent F.

Rogers and James J. Rogens wore pantnens in that enterpnise wlth

James F. Rogers. fhe assessments of personal, income tax are based

solely on an alleged distributive sharo of the lncome of Cu::leyts

At1as HoteL and Batb,s.

(2) James F. Rogens is the uncle of Robent F. Roger.s and

James J. Rogens who aro cousins to each othe.n. Jsn€s F. Rogens

was in his late 60rs dur ing the years in quest ion and at  the t ime

of the heaning was deeeased,.  
.

(3)  Cunleyts At las Eotel  and. Baths was located at  116-12

Boandwalk, Rockaway Parkway, Queons, New York Ctty and consisted

of a hotel ,  restaurant,  cafetenia,  ban and bathhouse. fhe Cur ley

family owned the premises and prlon to 1-9l+6 openated the pnemises

with the except ion of  the ban which l ras. leased to James F. Rogers
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on a fear- to-year basls.  James F. Rogers held tho l lquon l icenge.

(h) fn the Sprlng of f9h5 tho Curleys retired and James F. 
'

Rogers took a loase on the entine premlses. The loase was in his

narne alone and'ho alono negotiated wi.th the Cunleys and tbein

attorney. TLro noxt year a lease fon five yeans was obtalned by

Jarnes F. Rogors.

$l Robort F. Rogens and James J. Rogers workod on the premLses

of cunLeyts Atlas Hotel and Baths d.uring the summors of 19h? and 19:[8..

(6) James F. Rogens omployed about fifty people each sumren.;

he alone intenviowed them, hired and fired then; and. set wor.king

houns fon both these employees and his nephelfs. James F. Rogens

alone detenmlned the expendltures of the enterprLse.

(?) James F. Bogons was on the pnemises every d,ay and. super-

v ised the work of  h is nephews.

(8) A f inancial  statement pnepaned by publ ic accountants

consid.ened the uncLe as the ownen and the amounts pald to the

nephews as salary.

(g) Robort F. Rogens and. James J. Rogers lrere discharged fnom

the armed. fonees ln L!\l and in l9k5 went to wonk fon the uncle

at Cunleyts At las Eotel  and Baths.  they lnvested no money ln the

entenpnlse and, in faet, had no large amount of capitaL to Lnvest.

Robert F. Roger"s managed the hotel section and the nestaunant geetl.on.

James J. Rogens managed the battrhouse. For" this, they were each to

receive ttabout one-thirdtt shane of the pnofits and eac}. dnew about

a hundred dollars a week, when the uncle told them there was enough

money avaiLable. They wene not expected to be l i.able for debts of

the enter:pnise or to reimbu:rse the entenpnLse for d.eficits.

(10) Robert  F.  Rogers did the bookkoeping for the enterpr ise,

but the general ledger lras kept by a public accountant. Rober.t F.

Rogers signed checks drawn on the unclets bank aceount und.er a power

of at torney fnom his uncle.
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(11) The dnawings of the nephews were repor.ted as salanios

on the tax neturns of either" the enterprlse or of tho uncle.

( I2)  Robent F.  Rogers pract iced law in the winten months.

James J. Rogens sold Lnsunance and neal estate in the winton months.

(13) The uncle never offerod a partnership lntenest to his

nephews.

( fht  Cur leyrs At las Hotel  and Baths did not f l le tax noturns

(T.T'202) und.er tho uninconporate,d business incorae tax fon the

Jrears 19h5 and 1948. It did file for L9t+7 but the income tbe.neon

wag boo" sna"}l to incun a t&x. In l9h6 end lglf8 tb.e inr:ome of

Cunleyrs was reponted on the personal  income tax neturns,  ( IT-20I) ,

of James F, Rogers but the amounts of net income lrere too smalL to

ind.icabe that an uninco::ponated busLness income tax was due.

(15) The assessment against the enterprise increases the Lncome

of the entonpnise by the dnawlngs of the two nephews and by the

value of food consumed by them and also by certaln trunexplained

nonies It claimed by taxpayens to be exchangos or aecumul.ations fnom

pr.ion years. Ihe ffunexplained monies.n wene not specifled on

tdentif ied at the hearlng and. there is nothlng ln evidence to show

that thein source was caLled to the attentlon of James J. Rogons or

tlre nep}.ews, TLrere is nothlng to indlcate that the nepfrews b.ad any

knowlod.ge of the finaneial affains of tho entenprise.

Upon the foregoing findings and aLl the evidence henein

lhe State Tax Conunission horeby

DETERMINES:

A. Robert  F.  Rogens and James J.  Rogens nere not pantnens Ln'

Curleyrs Atlas Hotel and Baths d.uning the taxable yeans in questlon.

B. TLre testimony of the two nephews, showing they lrere not

partnors,  v i t iates the basis of  th is assessment suf f ic ient}y so

that the burden of coming forward with tlre evidence shifted to the
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Department. The Depantment gave no explanation of the source of, tho

alleged Lncneased income. Taxpayen has sustalnod the burden of

pr"oof that the assessment ls orroneous.

C. I1he assessments contain taxe.s which canno.t be lawfully

demando'd. ftre as'sessments ane heneby cance].led ln thelr entirety.

hted.. Albany, Now Yonk
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