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MEMORANDUM &&/c . ¢ Ll pre K

8tate Tex Commission
Yoiomon Jies, hesring (fflcer
CEFRLL wOLFE

1958 “enalty Assescment 200
Assesament £L5 LUSUS2 = irt, lbOei

A formal hesring wes beld in the above metter at the lew Iork

1 City (ffdce on lecember 27, 1967,

The issue involived herein is whether the activities of the

| taxpayer during the ye:r 1458 evnstituted the enrrying on of an une
| Incoroorited buslnoss,

The Ineome Tsx suresw »rot: the texsayer on Feuruery 3, 1961,
th .t altho

1 the normal tox weo forpiven for the yeur 1658, t.is ree

B

Mol did wt extend Lo unincor orsted business tax or to cupltal gedne
tax; that zince his 1959 New York ‘tate Lncome tax rev.rn indiceted
that he was subject to unincorporsted business tax for sald year, he

| was recuested to comoiete the enelosed wrsonal snd undncororated

| business tax Jorme snd file them within thirty duyse The toxpuyer have
ing £ailed to flle the orms or subndt sy lolorwation, tie Income Tax
aurecu fssued 8 penslty casessment in the asount of JLU om Aprdl &,
1962 for failure to furnish informotion.

During the yeor 1958 and wior thereto, tle Saxpayer wis &

i ssles resresentative for Imperdal Gptlesl %anufﬁehuring*ca. Inc. of
| "4:md, Flordds, Fis sales territory cov red New York, New Jersey, NHew
Ingl ndy hiledelpids, caltdmore, ~sshington, D. Cey "dchigan Oy

| mt}'n

Illinois and Cansda. He wss »add on & comulasion vesds, receiving a
draving of 7150 pir week cpsinst eomcdisaions,

The taxpayer mointoined un office st 1133 .roadwey, Hew York

He (w1d the rent of the office snd was mot relmbureed by the
srincipal for ary expenzoae The ofilce consisted of shelving with

inventory {rom the factory in 'ismi, lus 2 dosk, chadrs, eve, The
eompony msenufactured optic:l Iromes and the taxpayer kest an finventory
in tie offlce &n Hew York, He +ould slso ship tLhe frames Lo custoners.
hire wes gigo an answoring sirvice, fe euployed e assistantse Quse
tomers would come to the oifice in New York on oceasion, and he took

Crders,

At times they would come to piek up the merchondlse,

tn hils Hew York Stove {ncome tax roeturn for (95%, the taXe

pever reported dravings spoinst comnd.sion in th: swmeunt of (10,350,
comidsalons recelved dn the amcunt of [19,%97.50, ‘e deducted buzinese
expenses ineluding rent of the offfce for # total of £9,392,04, and
re orted net income in the amount 0F 110,105.4%e he lnoume Tax aureau
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e chove-unsd Senpeper heviag S1308 e
fon sevision or vedent of wisseuperstes Desiuees Sasee
Article 16 of (he San law fow the yoor 1900, sad ¢ heaviag
Roving hoen Meld 10 connestion thesevith o8 W 0£8100 of ¢
Stete Tan Connission ot 80 Genive Stvest, Wew Desk, B, ¥,
W TN iy of Bosmber, 1557 hefove Selemse Sies, Mesing
 Sftiew of the Sepertamnt of Samstion sad Pinsass, ot whieh
Saring the Sapuyer sypesved pevesnslly, Seotinsny daving
Bata Goken nd She setter hoviag Dess Guly enmmised end Gene
atesnd, -

The Stebe Tom Gumnissien Mesely fiates

(1) Yt e Febunmay 3, 1061 the Depurtunt of
mummummmu—%
WAt 40 Whe Nev Tuoh S0ste Yeu Ao the moumel tan wes Sop
siven far the yoar 1968, hut that this sedief 444 ot eubend
o Whe winesspersted husinees tax or 4o the enpitel gaine
Sons thet since the Supeyen’s 1000 Bev Yesk S0a0e fncems
S ebusn hud iadtented hat he yae subjest 60 Whe
pousted businese tax, he was Yoguested e coupieote




ofle

Sun Bunesu; thet Af sn wninessporsted business ¢an 19 due, ¢
senittance should bo mads when £iling Shess setuunsy Shat &
feiled S0 2ile $he Soums ov fomnieh say Snfeowetion; Yk &0
dpwil 4, 1062 Whe Separtumt of Bumsticn and Pinence Lfeswed
am-wmmmuu-—.u
300 puvsuant 0 Sevtion 376 of the Yax Saw fue feiluse %
Susnish the infesnstion Joguested in the Jother of Peheumy 3,
L.
e tpayer vas & sales yepeeseniative fow Bupenial Gptienl
aufacturing ©0.,300., & ssspesstion evganissd enter e e
ﬂM“Mt‘lmM“mh
ftand, Fiewide: that his seles Cowritesy covesed Bow Wask,
~ Bow Jewoey, Bov Bnglend, Nichigen, I1iisels, 6hie, Gumnfe,
Miladeiphis, Ssitisnse snd Weshiingbun, 5.8.; thud the Jutasde
ol mannfastured eptical Seames: Wek he SNPPEr’s GEPIn-
Sakian vas paid en & cunission Dasiss %het Mo soseived o
draving of sypuenisstioly 0150 per woek agninsh somnicalens.,
(3) et in cemnssticn withiis seles astivitien
the Sseapuyer ssistained an offics lossted st 1133 Sveadvy,
Bow Yosk, B.N.5 that the offies csnsistad of shnlviang vhews
e Smpayer Rept an iaventesy Sren Ve prinsipel‘s Sestesy
i ami, Pieride plus & dosk, chaizs, ote.; thet the Gan-
Poyer weuld alee ship spticsl frence %o castonses; Shet he
Sad an enswering servies: et he eapleyed oo sssictentns
thet custonsss would csue o he Nev York office e» vaviow

ooennions and he ook svdess fwon custouers; Shet Cuobouers




vould slee emme %o Whe Bew Yerk of8100 40 ek W messhendiens
$hat the WEpyes wes 200 Seishursed Sor ay of Mis GpSNses,
iasleting the enpenses fur the maindenence o the sfovencatdenss
ottice.

¢} Tt Guiag e yeor 1000 Whe Smpeyer Secelved
on his principal total cesmiselens i $he snoms of
$30,564.30, of vhiah §7,000 sepuecented dsswings sgaist con»
missionss Shet the puiasipel withheld Sedessl insems end sested
Sosunity Wmes Swm e dumiage petd % the Supeagery Shed
with Seipest 0 Whe cemndesions 4a e smsust of §18,704.30 o
@odnstinns wess mede oither Sov Sacums or sseisl sesustty
s,

) et the peiacipel emesiosd ne contosl ovew
e Sine et by the Spayer o the NaEner or aoene candested
by hin in ofostusting sales on hebilef of e putncigel.

$8) et the Sanpayer ves washie 00 odmiS my
ovidenes o8 the houwing ae %0 the st of upences Aneuse
Pod by hin in connestion with Dis sales aebivities; et fow
1900 the Senpaper Superted en Mo Bev Yesk S0ate 1a0ene New
SetuEn Dusinees GIpeRees 18 connssticn with esles astivities
(houseet By Nin in A0 SNV of 09,000.08,

Sessd wen the Sevepeing Sindings and sll of W
evidence proventied heweis,

The 50a00 Sun Gunnicsten herely

SEURININS |

O} Tt duriag Whe year 1900 e Smpeper W aet
4 capleyes Sut on indepundent contuasten eaguged i an Wi
srpenstod besiness esnfustel selely vithés e SSate of M
Vorh and scdjest %o wninsspenctod Dusiness Sanse within e
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100ent 5nd nsening of §300, ARGiele 20-A of the Sum Bove

3 ¥hat in view of Pladiag 8 shove, the pamelly
secccmmst Anpesed 4n Whs suDust of $300 46 A0A enseseive bub
s sesssashie and vefiosts en amount sppoemimbely Bbat SR
%he weunt of uniscsupesstied business tan ths Sespapes would
6 seguived 0 pay in Whe chesnes of Jeund of Mis CIPIRISS
Son ssid yoows Whet, somediagly, Whe Sapeper's sppliesbien
Sow Noviaien o8 vefund of uninesspovetel Dusiases ton fow B -
youn 1000 Do ant W aenn 48 hevely dniod. |
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/s/ JOSEPH H. MURPHY .

/s/ A. BRUCE MANLEY
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