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BUREAU OF LAW (S¢Z2rsriinnZowny #-2Z
MEMORANDUM /JZ s harzis
. 2

State Tax Commission
Solomon Sies, Hearing Officer

SUBJECT: Marxvin Weisbery

PETITION FOR REDETERMINARION OF A
BEFICIRICY OR FOR REFUWD OF WNIN-
CORFORATED BUSINESS TAXES VHDER
ANFICLE 23 OF THR TAX LN FOR
YRARS 1960, 1961 AND 1962,

A formal hearing was held ia the sdeve matter at

the New York City effice on October 13, 1968.

The issue involved herein is whether the aetivi~

coxporated business subject to unin Sed Dusiness tax
in accordanee with the provisieas of Sestion 703 of the
ax Law, ‘

The taxpayer wvas a mamfacturer’s representative
of food sexving equipment which would imclude seds feuntains,
sandwvich-making equipment, dishwashers, coffes uras, grills,
refrigeration and possibly a stove, This would entail the
type of equipment usually placed in the froat of a restauy~
ant as differentiated fyom the heavy-food-preparation egquip~
ment in the rear such as large gas ranges or steves., Mur-
ing the years in issue, the taxpayer represented four mane-
facturers, He solicited dealers who would normally bid ea
the restaurant te outfit it completely with food-prepara-

tion equipment, tables, chairs, elestrioal wesk, plumbing

and so forth. %The taspayer's texritery covered parts of
Peansylvania, Virvginia, Maryland, west Virginia and Weihing-
ton, B, €. The taxpayer was paid ea & straight commissien
basis. Ne was net reimdbursed for any of his expenses. Bene
of the principals deducted withhelding er secial sesurity
taxes. The taxpayer would endeaver to sell a prespestive
customer all of the items he was handling for the varieus
principals he was represeating. WNone of the primcipals citer~
cised sufficient supervision and contrel as to the taxpayer's
methods and means of effectuwating sales se as to censtitute

an qlmhyu relationship.

In the case of m.&.mm.x.mmu
987 aff'd. 1SM.Y. 34 613, it was held that a line
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numa vas mrying on a mm-:m.m-m..m:m
to unincorporated business tax. In that case it was found
 that the salesman had an office in his home. The other
 elements which are similar to the facts in this case sup-~
port the conclusion that the taxpayer in the instant mat-
ter is also carrying on a business. A ginding that the
,Whmtuwlmhtuiadm&mm

is sufficient to sudbject hinm u tln ﬂr-t instance to nnin~

corporated business tax. Sunbe Bragliaini, 7AD 24 13

 and Witkich v. Browne, 270 App. Div. 'm aff'a, 296n.x. 720,

‘Pox ﬂu reasons stated lhwc, I recommend mt. ﬂw _ T

- '-a-eum of the Etate Tax Commission in this matter h‘ nb-
| -mtuny 1n th !nm submitted Muwith - ‘ |
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SUMER U COMNEREION

P R E N T E R E R W N NN NN

ASUIISE £) OF THE SAR 5 108 DI
TRMR 1968, 156% MND 1043,

o

msvia welshany, heviap filed o potitieon e
 seteteniashion of ¢ Sufisiensy of unincsspesstes Dusiness
sanes ender Aatisle 33 of the Yun Lov Soe G yosve 1006,
961 end 1968 snd o hesring boving besn held 80 Ghe offiee
of the Stade Yan Cuumississ of 00 Contwe Sluast, Taw Yeuk,
e ¥ o0 the 1000 Say of Sutohen, 3008 Deluve Solewn S40w,
Wsaving odfieer of Bis Bepartant of Fumitien & Finenes
et Whe Seupayer heviag Dean sepsescated iy Sesh B MM
mne CuPh, and he Rot0er Raviag boen smniasd and ssee
sbbdaved,

(1) s » wties of Guffbelonay was L0008 @0
Phwessy §, 1908 dvtamining & Soficlenny of unineesperetes
Saciases Saems in Che 20001 onvunt of $3,000.5¢ Gow 0 Jease
1908, 1061 and 3008 (File $3-3400007).

(2) Wus Gwiag e yours ioveived the Smpaper'e
Saseme souvisted of comniosions weseived by hin o0 & selee
swossestistive fur Sour Siffesent puincigele enpuped in Ve
swmafestuve of Seed carving equipnent for pestoumastss thed
feslons ar samtventone vhe Bl en Jebs faw aev Sesbuuvente




. X

oS tesun and yrices estaliishetd by the puinsipsiss thed e
Soupayen’s Seswitesy ecoveved Dennapivenie, napiend, Vieginde,
wuld enfosver 00 asl) & pospestive sustmue all of the Loew

(3 el Whe Sepaper dodested on Mis pesesntl fa~
cous Sam pebunns the eupenses of Selaphens, tsavel, ledpiny,
ware insuwsved in She povtustion of his ssumissien iaseus and
vhieh wars 0ot seinbapesd by eny of the pwinsigele.

(6) Thet asme of Whe prinsigele detested withhsiding
o social sosurity Geness that Shave was oo contenl by sy of hMa
priasipals of the Sapeyer with soupecth S the Siae uet or e
e of mhiag ssles) Shet nene of the priasipels swperviend
e astivitics of the Saapayes.

Sesed wpon the Seseguing Sindings, e S0she Tam Gun~
wissien heveby

ORS¢
wiveld, the Spayer was eageged o on wniscsnpesntied busiases,
ond wnincespossted businses Ganes wese , tYhevelowe, puepenly
dohasnined 00 be dus ol owing Sow oWk yoass.

(5) Yok, ssesstingly, Whe Sespeyer’s petitien Sow
sedotenniantion of & dnticioney is Mucly denied end thed We
Sanse et Sesth i the Sstemminetion of o deliclenuy ave e
Souy shesgen.




o de

2 55H
2Ewe: Aldeny. nmwunnu%nu
SUITS TN GMIMBNSRIR

/s/ JOSEPH H. MURPHY

W

A. BRUCE MANLEY
/s/ . o
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