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TO: State Tax Commission
FROM: Zvelyn XKing, Hearing Officer

SUBJECT: HURIMAN WASSERBERGIR & CO.

Petition for a redeterminaticn of a ceficiency or for a
refund of unincorporated business taxes under Article 23
of the Tax Law for the fiscal year ending June 30, 1963,

A hearing on the above matter was held before me at 80 Centre

Street, New York, N. Y. on August 9, 1967. [The taxpayer did not
appear, His accountant, who testified he was familiar with the facts,
testified.,

oy

The wssue involved is whether the activities of the tax-
ayer partncrship acting as agent or solicitor of an insurer doing
bail bond business constituted the practice of a recognized pro-
fession exempt :rcn unincorporated business taxes.

S th *U

The taxpayer, with three partners, filed a partnmership return
for the fiscal year ending June 30, 1963, describing its business as
that of "Bail Bondsmen.' The taxpayer maintained an office at Kew
Garcden Hills, Queens, N. Y.

Neither the partnership, nor any of its members, was
licensed by the Depariment of Education.

No testimony was given as to the educational background of

any of the three partners except the statement that each partner
had passed the prescribed examination appropriate to the doing of
a ball bond ohclﬂcss; that ¥r, Wasserberger, one of the partners,
had been in the business well over thirty years.

The taxpayers did not write bail bond insurance on their
own behalf. It was written on the policy of the Continental
CasaaLuy Company. The tawpayers did not execute as surety any
bail bond., ALL collateral received by the taxpayers was put into
p301ai escrow account together with the premium for the bond.
ne hundred percent of this account belonged to the insurance
ompany and was turned over to the insurance company after deduction
£ commissions earned by taxpayers. The insurance company, in this
case, the Continental Casualty Company, was responsible to the
Court anc wrote the bond.
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The taxpayers were not doing a bail bond business under
Section 331(l1) of the Insurance Law, but were licensed as agents
or solicitors of an insurer doing a bail bond business under
Section 331(3) of the Insurance Law. See photostat of license
issued to individual partners under Section 331 of the Insurance
Law,

The taxpayers were not professional bondsmen under Section
554 (b) of the Code of Criminal Procedure. Said section in effect
provides that " any person, firm or corporation in any court
having criminal jurisdiction or in any criminal action or pro-
ceeding who shall for another deposit money or property as bail
or execute as surety any bail bond who within a period of one
month prior thereto shall have made such deposit or given such
bail in more than two cases not arising out of the same trans-
action shall be deemed to be doing a bail bond business and doing
an insurance business as defined in Article IV ofthe Insurance
Law." Said section further sets forth the other requirements
imposed upon those engaged in the busi ness of giving bail.

Although this section is captioned " Professional Bondsmen,"
there is nothing in the entire section or in Section 331 of the
Insurance Law which would indicate that a "Bail Bondsman” is re-
quired to have a knowledge of an advanced type in a given field .
of science or learning gained by a prolonged course of specialized
instruction or study. The licensee is required to take a written
examination prepared by the Superintendent of Insurance which
"may inquire into the applicant's knowledge of the pertinent pro-
visions of the Code of Criminal Procedure and the pertinent rules
and practices of the courts and district attorneys' offices within
the area of the applicant's proposed operations."

It is to be noted that in the case of People ex rel. Tower
v. State Tax Commission (1940) 282 N.Y. 407 licensed custom house
brokers were also required to possess a knowledge of custom law
and procedure, and fitness to render valuable service to exporters
and importers, satisfactory to the Treasury Department.

I am of the opinion that the activities of the taxpayer
partnership, Herman Wasserberger & Co., during the fiscal year in
issue did not constitute the practice of a recognized profession
within the intent and meaning of Section 703(c) of the Tax Law;
that said activities constitute the carrying on of an unincorporated
business, the income of which is subject to unincorporated business
tax pursuant to Section 703 of the Tax Law. People ex rel. Tower

V. State Tax Commission (1940) 282 N.Y. 407. See also Recht v.

Graves (1939) 257 App. Div. 889 wherein it was held that life




insurance agents were engaged in the conduct of a business and not
in the practice of a profession. ' .

For the reasons stated above, I recommend that the determination
of the Tax Commission in the above matter be substantially in the
form submitted herewith. :

January 26, 1968
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Hearing Officer




¢nu¢wo¢¢w*u¢nuwawn¢ml

- 2 3 % & R, . . BN

H : Seowa s &
T )

*wo*uuu&uuaﬁmhmnﬂw#«{

mwamwmumu :
mnnmannnnmdm
Sustunse Sesns wnder Avelels 35 of the Yom Low for the Sloend
pusw eubing Jme 30, 1065, ond & hesving Davieg beon beld o8 e
ofties of W Poste Tow Cuuniesion, 80 Centve Swrest, Wew Yovh,
B Yoy umwmmmummn
the Bapartnent of Yeantlon ent Pinmnse, st vhish heoving the ta
poyer W veprensntes by Lo X, Gatsie, Senier Seveaer of
dﬂﬂb&ﬂﬂh&tﬂﬂ&ﬂﬂﬁhﬂhﬂﬂﬂﬁdﬂﬂbdﬂ.
huving Som duly comstund snd ssnbboved,

The Soste Se Conndusion davedy Sindes

o mmw.mmuw
WMduwmhh”ﬂ‘
oyl of Mavwin Veosevberger & Ony, P61a8 & Nov Tush S0u0s Duaens
M2 anding Juns 30, 19855 that the supnper sevtuauhiy 400 Wk
- e gromé Bt £t we cloleel et Dpeiivision o the
spayer senetttuted the puesties of & sesugniset geetosalon. .

1) That on Juns 7, 1968 the Supevtams of Taweten and
Pinsnos tosust ¢ Sostanent of indle Changes agibuet (he SMPNS



2 S .
i -
R . W
L “ ;
P s
‘ . ST
.
B 2 S .
s AT : .
oy s P
. W 8
B o pE ., _. a .
RN

e ,
S

-
v

i

Al

o

! o

Gt

i 8

)
v
Y
)




neléing the bustsae sotivitiee of Yhe Gupspure smetiouing e
muﬂmmmuﬂuRuw
m”“quQMlm‘m‘
B o of 3436,59, facluting Snterest,

| £ MW“MMW“&M
the taupayers waintnined, end avid) enfntain, s sftine 0% Rew
Serdm Bf1ls, Quusns, X, ¥, Sov tha purpses of witing sné eodifng
et the tail hont Sawwencs wes wivem colely on the pobistes of
"he Smpsyure wes put fnte s yrundun scemmt, decerihed by e /)
m«mmmmunmmm
Mmmmmmmmumu
mnumummmmm
mwum,manmﬂw
h“w‘”mﬂ“m&ﬂnw
mMﬁmmhmMMMdﬂ
aature vhish soudd wot b oo duportval, sush 40 & NEPOINDH, WO
dagentiuntd with the Insurancs eempany,

&) menmﬂ”u

to sdmetionsd Dastigreund of any of the Vet PIPUNSS oF 48 W
any spesielised tusteastion or wtuly vesalwl ov pureesd b any of
mmmw*mmmmu
mnmmmmuum
of a bail bond bustoass, whish vaguired & Wwviaige of the
mmwumnmmuu
pevtinent vulus and peonstions of e ovwrts and Slotvios S3tuwanps’
efftoes within the sves of the sppifesst®s prepesed epeeatbene,

oy




(5) That eneh of the pertneve, Shalden G, Chavlews, -
mummmm,mmwu-
mwmmmuumwn
mumwmmmmm
tn the witing of duil Dend fnswrense.

{0 MWMWhMM“
WWW&&M*&:“M
d%*WMbuMmﬂm
fustrastion and stuly,

Mmmmmﬂﬂﬁﬁm

mmmmm

DUCIDIN:

)y mmﬁwmumm
hmmnmmamnmm
Wﬁﬂ%ﬂ%%ﬂﬁm
webas st proceloss of e Cowrts mud dlotvies astormaps® oEflom
mumﬂmmﬁmmm
sesivisten oo agmts of Centiuenind Cosmity Seupmny, o feswver
Solng & boll bend bustuese 404 wok swmettosts Whe peantios of &
sesaguised prefescion; G0t Sspayure® fasens derbved thavetes
mmMmhmemumm“
wummumummﬂuuw
mmmmmﬁumm

| L+ mmumumm
mm:-nmm;.unmmwﬂm
mm«&ummmmumm

',,,mmamnum |




of Whe Tax Lew fov ha floesd yesv ending Juns 36, 1965 bs as e
sans heswby &s Seuted,

Seteds Albany, Wew Tevh, on this 5th dap o€  Morch » M,

7
/‘

/s/ JOSEMH ii ﬁiﬁﬂ ; L

=3 M—

/s/ SAMU



