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A hearing on the above matter r,ras irel-d before ine at 80 Centre
straoJ- h' i 'ar ' ;  vs3!q, l i"  Y. on August 9, L967. .The taxpayer did not. J 9 - v v v ,

euDea::. I{ is accountant, r, lho testif ieC he vas fanil-iar with the facts,
tes t i f iec  "

Ti're i.ssr:e inrrol-veci is r,rhethe-r the activities of the ta>r-
paJrer partlre::shrp acting as agent or solicitor of an insurer doing
a bail- bonc busi-ness corrstituted the p::actice of a reeognLzed pro-
fession exenpt frcn unincorporated buo;iness taxes.

The ta:ryayes, r.lith three partners , filed a par'cnership returrr
f or t i:.e f iscal year ending June 501 L963, riescribing- its business as
that of t'Bail Bondsnen. t' ?he tarpayer main'Lained an off ice at Ker'l
Garden i i i lLs,  Queens, N. Y.

ldeitner the parfnership, tr.or any of its members, rtas
licensed by ti:e Depar'lnrent of Riucation.

No testirnony v;as given as to the educational bacl..ground of
an5' of tire inree paltners e:iceDt the statene:1t that each partner
haci passed the prescribed e>lamination appropriate to the doing of
a bail bonc business; that i. 'b. I^Iasserberger, one of the partners,
had been in the business rveli over thirty yesrs"

Tl:e ta>rpa3rs3s did not write bail bond insurance on their
o"r;n behai'f . 

' It 
rvas written on the polic5r of the Coatinerrtal '

Casualty Coropany. The tzi:r>ayers did not e:lecute as surety arr;z
bail- bond. /ill collateral received by the tar:calrers $tas put ir.to
a speciaL esez"or,r account together trith t?:.e preniura for t i:.e bond.
A''r-' b:rnrlr^a':r ̂ercent of this account belonged to the insurance! / '

cc:iDaii.l/ aiLci r,"'as iurned ovej: tc ti:e insurance conpany after deduction
sr conniss:-ons earnecl by taxpayers. The insur.ance coinDany, in this
case, the Continentai Casualty Com.panlz, r,Jas 'responsible to the
Court and rvrote the bond.



The taxpayers htere not doing a baiJ. bond business under
Sect,ion 331 (1) of the Insurance Law, but were licensed as agents
or solicitors of an insurer doing a bail bond business under
Section 331 (3) of the fnsurance Law. See photostat of l icense
issued to individual partners under Section 331 of ttre Insurance
IraW.

llhe taxpayers vt€tre not professional" bondsmcn under Seotion
554 (b) o! the Code of CrLrnl.nal Procedure. Sald gectLon Ln cffcct
provides ttrat " any peraon, firm or corporation in any court
having criminar jurisdiction or in any criminal action or pro-
ceeding who shall for another deposit money or property as bail
or execute as surety any bail bond who wittrin a period of one
month prior thereto shalL have made such deposit or given such
bail in more than two cases not arising out of the sErme trans-
action shall be deemed to be doing a bail bond business and, doing
an inaurance business as defined in article I\' ofthe Insurance
Law." Said section further sets forth the other requiremente
imposed upon those engaged j.n t.he business of giving bail.

Although this section iE captioned " Professional Bondsmery"
there is nothLng in the ent,ire section or in section 331 of the
rnsurance Larir which wourd indicate that a "Bail Bondsman" ig re-
quired to have a knowLedge of an advanced type in a given field
of science or learning gained by a prolonged course of specialized
instruction or study. The licensee is required to take a qrritten
examination prepared by the Superintendent, of Insurance which
"may inquire into the applicant's knowledge of the pertinent pro-
visions of the Code of Criminal Proceduy'e and the pertinent ruLes
and practices of the courts and district attorneys' offices $rrthin
the area of the applicant's proposed operations.,,

Xt is to be noted that in the case of PeopLe ex reI. Tower
v. gtate Tax Commission (1940) 282 N.Y. 4O7 licensed custqn house
brokers were aLso reguired to possess a knowledge of custqn law
and procedure, and fitness to render valuable service to exporters
and importersr satisfactory to ttre Treasury Department.

I am of the opinion ttrat ttre activities of the taxpayer
partnership, Herman wasserberger & co., during the fiscal year in
issue did not constitute the practice of-a recognized profession
within ttre intent and meaning of section 703 (c) of tne Tax r.,aw;
that said activities constitute ttre carrying on of an unincorporated
business., the income of which is subject to unincorporated businesE
tax pursuant to Section 703 of the Tax Law. People ex reI. Tower
v. gtate. Tax Comrnission (1940) 282 N.Y. 4O7. See also Recht v.
craves (L939) 257 app. Div. 889 wherein it was herd ttrat life



j.nsurance agents were engaged in ttre conduct of a business and not
in the pract,ice of a profession.

For the reasons stated above, f recommend that the determination
of the Tax Commission in the above matter be substantially in the
form submitted herewith.

January 26, 1968
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